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in tere sts . T h e  question  o f  ‘?uilfc is  fo r  th e  ju r y  to  c o n sid e r , w h o  
m u st have b efo re  th em  all th e  e y id e n c e , a n d  w h o  m u s t c o n s i -  
der it w ith o u t referen ce to  th e  in tere sts  o f  a n y  o th e r  p e rso n  th a n  

Public  ̂ n d  tlie  p riso n e r . T h e  w o rd s o f  s . 4 9 9  are as f o l lo w s : —  
“ W h o e v e r , b y  w o rd s e ith e r  sp o k e n  o r  in te n d e d  to b e  r e a d , or b y  
siigns, o r  b y  v is ib le  re p rese n ta tio n s , m a k es o r  p u b lish es a n y  im p u ta 
tio n  c o n c e r n in g  a n y  p e r so n , in te n d in g  to  h a rm , o r  k n o w in g , o r  
h a v in g  reaso n  to  b e lie v e , th a t  such  im p u ta tio n  w ill  h a r m  th e  
rep u ta tion  o f  such p erson , is  sa id , e x c e p t in  th e  ca se s  h e re in a fte r  
e x c e p te d , to  d efa m e th at p e rso n .”

T h e  q u e stio n  here is  w h e th e r , w ith  re fe ren ce  to  th ese  w o rd s  
alon e , and a p a rt fr o m  th e  re st  o f  th e  se c tio n , C a p ta in  H e a r s e y  
in te n d e d  to  h a rm  th e re p u ta tio n  o f  M r . L a id m a n . B e fa re  th is  
q u estio n  ca n  b e  a n sw e re d , it  is  esse n tia l to  see w h a t M r . L a id m a n ’ s 
repu t a t io n js, a n d , m o r e o v e r , M r . B o s s p u ts  the case for th e  p r o s e c u -  
t io n  on  th e  g ro u n d  th a t C a p ta in  H e a r s e y  a cted  w ith  a  m a lic io u s  
3ntpntion_J;g in ju re  the^c ^ p l a i n a n t  b y  te llin g  a fa lseh ood , a n d  n o t  
w ith  a  g e n u in e  in ten tio n  to  fu r n ish  p ro p e r  in fo rm a tio n  to  th e p u b lic . 
U p o n  this issu e , it  m u st be m ateria l to  a scerta in  w h e th e r  C a p ta in  
H e a r s e y , in  h is  letter a s  a  lo h o le ,  w a s te llin g  th e tru th  or n o t .

F o r  these reasons I  ru le  th a t th is  p,vjf]p.nnft is a d m iss ib le , th a t  
is  to s a y , first, becau se ifc^'relates to  th e  q u estio n  w h a t  is th e  re p u 
tation  w h ich the d efen d an t is  sa id  to h a v e  h a rm ed  ; an d  s e c o n d ly ,  
becau se it  m n st be g a th e r e d  fr o m  th e  d o c u m e n t as a lohole, w h e th e r  
i t s to w s  a m a lic io u s in ten tio n  or n o t. ^  I  d e clin e  to  re se rv e  th e  
p o in t for th e  F u ll  C o u r t, b e in g  o f  o p in io n  th a t  to d o  so  w o u ld  nafe 
serve the interests o f  e ith er p a r ty .

C IV IL  EEYISIONAL.

B ^ o rQ  S ir  W . Comer p e th e ra m , K t . ,  C h ie f  J u s tic e , a n d  M r ,  J u s tice  T y r r e l l ,

B A L D E O  D A S  ( P b t i t i o n e r )  G O B I N ^ T S H A . N K A R  ( O p p o s i t e  p a h t y . ) \

A c t X L  o f  1 8 5 8  (^Bengal M in o rs  A c t ) t l ! ,  ^ —‘ O eriificate  o f  a d m in is tra lio n — R ig h t o f  
holder o f certificate  to rfg/eTid suits connected teith m ino r's  estate— B ig h  C o u r{ ’a 
pow ers o f  retnsion— C ie i l  P rocedure Code, ss. 2 ,  6 2 2 ,

T Jn c le r  s .  8  o f  t h e  B e n g ? , !  M in o r s  A c t  ( X L  o f  1 8 5 8 ) ,  t h e  C i v i l  C o u r t  H a s  n o  

p o w e r  t o  r e f u s e  t o  a d m i t  a  p e r s a n  w h o  t a s  o b t a i n e d  a  c e r t i f i c a t e  o f  a d m i n i s t r a t i o n

*  A p p l ic a t io n  N o - 1 4 7  o f  1 8 8 5 ,  f o r  r e v is io t i  u n d e r  s .  6 2 2  o f  t l i e  C iv i l  P r o c e d u r e  
C o d e , o f  a a  o r d e r  o f  B a B u  N a t h  B ia w a s ,  S u b o r d in a t e  J u d g e  o f  f l e n a r e a ,  d a t e d  
t h e  5 t h  J u a e ,  1 8 8 5 . ';  :



'Under t h e  A c t ,  t o  d e f e n d  a  s u i t  o n  t h e  m i n o r ’s  b e h a l f ,  a s  g u a r d i a n  o f  i s a c h  

m i n o r .

Where a Subordinate Judge had so acted,— that the H igh Court had no 
'.power to revise his order under s. 622 o f the Civil Procedure Code.

T iie  fa c ts  o f  th is case a re  su ffic ie n tly  stated  fo r  th e  p u rp o se s  o f  
th is r e p o r t , in  the J u d g m e n t  o f  P e th e r a m , C . J .

M r . Q, E. A. Eos^, B a b u  Dioarka JNath Banarji^ a n d  P a n d it  
Ajudhia Nath, for th e p e tit io n e r ,

M r .  T, Conlan, M u n s M  Eanuman Prasad, L a la  / uala Prasad 
a n d  M u n s h i Madlio Prasadj fo r  th e  o p p o site  p a rty .

P e t h e r a m ,  0 .  J . — I  th in k  th a t th is  a p p lica tio n  m u s t  b e  r e je c t 
e d . I t  is  a n  ap p lication  u n d e r  s. 6 2 2  o f  th e  C iv il P ro c e d u re  C o d e ,  
a g a in s t  an  ord er o f  the C o u r t  o f  th e  S u b o rd in a te  J u d g e ,  in  w h ic h  
ih a t  C o u rt refu sed  to  e x e r c is e  a  ju r is d ic t io a  v ested  in  it  b y  la w .  
T h e  p la in tiff  b ro u g h t a n  a c tio n  a g a in s t  a p a rticu la r  p e rso n  w h o  d id  
m ot ap p ea r in  th e  su it . A  th ird  p erson  ca m e  fo rw a rd , w h o  is th e  
a p p lic a n t b efo re  u s , a n d  c la im e d  to  b e  p u t on the re c o r d  as d e fe n d 
a n t . T h e  S u b o rd in a te  J u d g e  re fu se d  to a d m it h im  to  d e fe n d  th e  
■suit. I  th in k  h e  had  n o  p o w e r  to  m a k e  th a t e n try  o n  th e  re c o r d . 
T h is  th ird  person  u rg e d  th a t h e  h a d  a  r ig h t  to  co m e  in  u n d e r  s . 3  
■of A c t  X L  o f  1 8 5 8 . N o w ; th e  a p p lica tio n  is b ased  o n  the fa c t  th a t  
th e  a p p lica n t has o b ta in e d  a  certificate , and  n o  p e rso n , b y  s . 3  o f  
A c t  X L  o f  1 8 5 8 , is en titled  to  in s titu te  or d e fen d  a n y  su it  fo r  a  
m in o r  u n le ss  he has o b ta in ed  a  ce rtific a te  u n d e r  th e  A c t .  T h e  
la tte r , p a rt o f  th a t section  m a k e s  a  certificate  n e c e s s a r y , a n d  b y  
im p lic a tio n  it  g iv e s  h im  the r ig h t  w h e n  h e  h as o b ta in e d  th e  c e r t i
fica te . Subseg^uent to  th e  p a ssin g  o f  A c t  X L  o f  1 8 5 8 ,  th e  C iv il  
P r o c e d u r e  C o d e  w as p a s s e d ; b u t, a fter  lo o k in g  a t  s .  4 6 4  o f  th a t  
d o d e ,  it  w o u ld  ap p ear th a t  w e m u s t  lo o k  a t  th is a p p lica tio n  as i f  
th ese  p ro v is io n s , fr o m  s . 4 4 2  to s. 4 6 2 ,  d id  n o t e x is t . N o w , fcho 
w o r d s  co n ta in ed  in  s . 3  o f  A c t*  X L  o f  1 8 5 8 ,  a n d  th e  p rohibitiom  
th e re in  co n ta in ed , c a n n o t be m a d e  la r g e r  th a n  th e y  a re . A f t e r  a  
p e rso n  h a s  o b ta in e d  a  ce rtific a te , he m*fei,y tak e th e  c o n d u c t  o f  
th o  m in o r ’ s  estate  in  h is  h a n d s, a n d  b r in g  a n d  d e fen d  su its . S u p 
p o s in g  th a t  th is  th ird  p a r ty  is r ig h t  in  h is  c la im , h e  m a y  a sk  
t o  d e fe n d  th o  su it , n o t  in  h is  o w n  n a m e , b u t a s g u a r d ia n  o f  th e  
m in o r ,
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T h e  J u d g e  had no  p o w e r  to  p a s s  t h e  ord er h e  d id  ; b u t  w e  c a n 
not interfere^ ia  re v isio n , a n d  th is  a p p lica tio n  m u s t  b e  re je c te d  w ith  
costs.

T y R R M ,  J .— I  a g re e  w ith  th e le a rn e d  C h ie f  J u s t ic e ’ s v ie w  o f  
this a p p lica tion . I  th in k  also  th at it  is  v e r y  q u e stio n a b le  w h eth er  
a n y  ap p lica tion  to this C o u r t  w o u ld  lie  as m a d e  b e fo r e  u s . T h e  
a p p lica tion  to  the lo w er C o u r t , i f  m a d e  u n d e r  s. 5 2  o f  th e  A c t ,  is  
n o t a p p ea la b le . T h e re  is n o  ap p eal u n d e r  s. 5 8 8 ,  b u t  th e re  is th e  
q u estion  w h eth er th e  ord er o f  th e lo w e r  C o u rt co u ld  n o t  b e  c o n s i
d ered  a d e cre e , w ith in  th e m e a n in g  o f  th e  d e fin itio n  se c tio n  (2 )  o f  
th e  C iv il  P r o c e d u r e  C o d e . T h e  p e titio n e r  c la im e d  to  a p p ea r  as 
g u a r d ia n . T h e  C o u rt d ecid ed  h e  h a d  n o t th at r ig h t . T h a t  ord er  
d ecid ed  hig  position  in  th e  su it . I t  see m s to  m e  tb a t  a n  ap p ea l 
m ig h t  h a v e  been  p re fe rred , an d  fo r  th is  reason  also th is  a p p lic a tio n  
m u st b e  re jected  w ith  co sts .

JppUcation njeoted,

APPELLATE CIVIL.

B (^orc W . O m i f  P e t lu m n t  K i . ,  C h ie f  Justice, a n d  M r .  Justicc T y v n l l ,

H I R A  AND ANOTHEB ( P l a i n t i f f )  v , K A L L U  a n d .  o t h e u s  ( D e f e n d a n t s ) . ^ ^  

Pre-cm p tion ’̂ E in d u s —'L o c a l c u s to m r-S a le  to a. s tran g er.

T h e  r i g h t  o f  p re -e m ,p t io n , w h e n  i t  e x i s t s  a m o n g  H in d u s ,  i s  a  m a t t e r  o£ c o n t j a o t  

o r  c u s to m  a g r e e d  t o  b y  t h e  m e m b e r s  o f  a  v i l l a g e  o r  c o m m u n i t y .  S u c h  a  c u s t o m  i s  

n o t  p r o p e r ly  d e s c r ib e d  a s  a t t a c h e d  t o  t h e  l a n d ,  a n d  a s  s o o n ’ a s  a n y  m e m b e r s  o f  a  H i n 

d u  c o m m u n it y ,  •w ho h a v e  a g r e e d  t o  b e  g o v e r n e d  b y  i t ,  s e l l  t o  a n y  o n e  w h o . i s  a  s t r a r i '  

g e r  t o  t h e  a g r e e m e n t ,  t h e  l a n d  i s  n o  l o n g e r  s u b j e c t  t o  p r e - e m p t io n .

T h i s  w a s a  su it to  en fo rce  a r ig h t  o f  p r e -e m p tio n , a n d  w a s  
founded, u p o n  an a lleg ed  c u sto m  o f  a  mohalla in  th e  e ity  o f  M u z -  
a ffa rn a g a r, in  w hich  th e  p r e -e m p tiv e  p ro p e rty , w h ic h  w a s  p a r t  o f  
a h ou se, w a s situ ated . A l l  the p a rties  to th e su it  w ere H in d u s . T h e  
d e fen d a n t-v e n d ee  p le a d e d , inter alia, th a t  h e r  r ig h t  to. th e  p r o p e r ty  
w a s  p referen tia l to th a t set u p  b /  th e  plaintifiPs, in a s m u c h  a s  sh e  
had liv ed  fo r  m a n y  y e a r s  m  the h o u se  in  q u estio n , w h ic h  h a d  fo r 
m e r ly  b e lo n g e d  to  h e r  iiu sb a n d . T h e  C o u r t  o f  first in sta n c e  ( M u n -  
s if  o f  M u za ffa rn a g a r) fo u n d  th at th e  e x iste n c e  o f  th e  a lleg ed ; c u s 
to m  in  th e  p a rt o f  the tow n  in  w h ich  tb e  p ro p erty  w a s  s itu a te  w a s

_ Second Appeal No; 1481, of 1884j froro a decree oi C. W . iV WattSj Ksq.,.Dia" 
tnct Judge of Saharaap\tr  ̂dated the ■ lOlh June, 1884, affirming a deoree of Maulvi 
¥uliaxa.Hiad' Said Khani Munsif of Muiaffarnagari iSeoemiwjt 1&S3, '


