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tio n  m u st be d ra w n  fro m  th e  n o n -p ro d u c tio n  o f  its w itn e sses . I f ,  
h o w ever, the w itnesses in th e p re sen t case are e x c lu d e d  o n ly  b eca u se  
th e  P u b lic  P rosecu tor or t|ie C o u rt th o u g h t th eir ev id e n ce  su p e r­
flu ou s, it w o u ld  still have b ee n  p r o p e r  to  tender th em  for c ro ss -e x a ­
m in a tio n  b y  the accu sed . I n  th e  sta te  o f  th e  record  in d ica ted  b y  
th e  fo re g o in g  observation s, it  is o b v io u s ly  im p o ssib le  to deal ju s t ly  
w ith  the a p p e a l; for , w h ile  th ere  m a y  n o t  b e  su fficient ev id e n ce  o n  
the record  to su p p ort the c o n v ic tio n , i t  is v e r y  p o ssib le  th a t th e  
C o u r t  has ille g a lly  ex c lu d e d  ev id en ce w h ich  w ou ld  h a v e  su fficed  to  
prove the g u ilt  o f  the a ccu sed , in  w h ich  c a se  the d e te rm in a tio n  o f  
the case as it stands m ig h t  resu lt in  a  d ep lorab le  m isc a r r ia g e  o f  
Justice.

U n d e r  th ese  c ircu m sta n ces, i t  is n e c e ssa ry — and I  m a k e  th is  
o rd er w ith  g r e a t  re lu cta n ce— to can cel a ll th e p ro ceed in gs in  th e  
S e ssio n s C ou rt, and to  d irect a  n e w  tr ia l o f  the accu sed  a cco rd in g  
to  la w ’ w ith  the le a st p o ssib le  d e la y .

New trial ordered.
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B e fo re  S i r  W. C o m tr P e th eram , K t . ,  C h ie f  J u s tic e .
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D c fa m n tio v — J u s tific a iio n — E xp ress  m alice— E v id e n c e  o f  co m p la in an t h av in g  
p rc v io u s li/ acted  as alleged in  the lib e l—-A c t X . L V 0 ^ 1 8 6 0  (^Penal C o d e ), s. 4 9 9 .

I n  a p r o s e c u t i o a  f o r  d e f a m a t i o n  u n d e r  s ,  5 0 0  o f  t h e  P e o a l  C o d e ,  th o  a l l e g e d  

l i b e l  a c c u s e d  t h e  c o m p la in a n t ,  -w lio w a s  a  j u d i c i a l  o f f ic e r ,  o f  ( i )  h a r i n g ,  u p o n  a  

p a r t i c u l a r  o c c a s io n ,  u se d  a b u s i v e  l a n g u a g e  t o  c e r t a i n  r e s p e c t a b l e  n a t i v e  l i t i g a n t s  

a p p e a r i n g  b e f o r e  h im  in  C o u r t ,  a n d  ( i i )  h a v i n g ,  u p o n  o t h e r  o c c a s i o n s  n o t  s p e c i f i e d ,  

t r e a t e d  o t h e r  r e s p e c t a b l e  n a t i v e s  ( n o t  n a m e d ) ,  “  i n  a  s in a i la r  m a n n e r , ”  T h i s  

l a t t e r  a c c u s a t i o n  w a s  c o n t a i n e d  in  a  p o s t s c r i p t .  T h e  c o m p l a i n t  f i l e d  b y  t h e  c o m ­

p l a in a n t  i n  t h e  C o u r t  o f  t h e  c o m m i t t i n g  M a g i s t r a t e ,  a n d  t h e  c h a r g e - s h e e t  i n  

■w hich t h e  M a g i s t r a t e  c o m m i t t e d  t h e  d e f e n d a n t  f o r  t r i a l ,  c o v e r e d  t h e  w h o le  o f  

t h e  d o c u m e n t  c o m p la in e d  o f ,  e x c e p t  t h e  p o /^ tr c r ip t .  A t  t h e  t r i a l  o f  t h e  c a s e ,  t h e  

d e f e n d a n t  p le a d e d  n o t  g u i l t y ,  a n d  a l s p  r e l i e d  o n  ' t h e  f i r s t ,  e i g h t h ,  a n d  n i n t h  

e s c e p t i o n a  t o  3, 4 9 9  o f  t h e  P e n a l  C o d e .  T h e  p r o s e c u t i o n  g a v e  e v id e n c e  t o  p r o v e  

t h a t ,  in  m a k i n g  t h e  c h a r g e s  ? ;o n t a in e d  in  t h e  a l l e g e d  l i b e l ,  t h e  defendant w a s  

a c t u a t e d  b y  e x p r e s s  m a l i c e  t o w a r d  t h e  c o m p l a i n a n t .

J / e l d ,  -w ith  r e f e r e n c e  t o  t h e  t e r m s  o f  s ,  4 9 9  o f  t h e  P e n a l  C o d e ,  t h a t  e v id e n c e  

o f  p a r t i c u l a r  i n s t a n c e s  o f  a b u s i v e  l a n g u a g e  a p p l i e d  b y  t h e  c o m p l a i n a n t  u p o n  

f o r m e r  o c c a s i o n s  t o  n a t i v e s  a p p e a r i n g  in  h i s  C o u r t  w a s  a d m is s i b l e ,  f i r s t  a s  

r e la l i iB g  t o  t h e  q u e s t i o n  w h a t  w a s  t b e  i c p u t a t i o B  w M c la  t h e  d e f e n d a n t  w a s  s a i d  t o
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h a v e  i n ju r e d ,  a n a  s e c o n d ly  b e c a u s e  i t  m u s t  b e  g a t h e r e d  f r o m  t h e  d o c u m e n t  c o m -  3 8 8 5  

p l a i n e d  o f  as a  whole v p h e th e r  i t  s h o w e d  a  m a l i c i o u s  i n t e a t i o n  o r  n o t .

T h i s  w a s a  p ro secu tion  fo r  d e fa m a tio n  u n d e r  s .  5 0 0  o f  th e P e n a l  
C o d e , w h ich  w as b ro u g h t b y  M r . G e o r g e  J .  L a id m a n , S u b o rd in a te  
J u d g e  and J u d g e  o f  th e S m a ll C au se C o u rt a t D e h r a  D u n , a g a in st  
C a p ta in  A .  W .  H e a rse y . T h e  a lleg ed  lib e l w a s con tain ed  in  a  le tte r  
w h ich  w a s ad m itted ly  w r itte n  b y  the d efen d an t on th e  2 5 th  F e b -  t 
ru a r y , 1 8 8 5 .  to  the G o v e r n m e n t  o f  I n d ia , and to th e  G o v e r n m e n t  ( 
o f  th e N . - W .  P ro v in ces, a n d  p u b lish ed  b y  h im . T h e  le tter w a s in  
th e  fo llo w in g  te r m s :—

I  w a s in  the C o u r t  o f  th e S u b -J u d g e  o f  D e h r a  D u n  an d  
M u sso o r ie , o n  the 9th  F e b r u a r y , to  g iv e  ev id en ce in  a  la w  su it.

“ W h i ls t  w a itin g  th e re , th ree resp ecta b le  R a jp o o t  za m in d a rs  
(n e p h e w s o f  the late S a r o o p  D a s s ,M o h u n t  o f  D e h r a )  en tered  th e  
C o u r t, w h e re  a  case in  w h ic h  th e y  w e re  in te re ste d , a n d  w h ich  had  
b e e n  re tu rn e d  to th e S u b -J u d g e ’ s  C o u rt b y  the H ig h  C o u r t  fo r  
re h e a rin g  an d  revision  w a s  to  b e  h e a rd  o n  th at d a y .

‘̂W h e n  M r . L a id m a n , C . S . ,  the 8 u b -J u d g e ,  lo o k e d  u p  and sa w  
th e m , h e  b u rst ou t in to  a b u se  in  th e  fo llo w in g  w o r d s :— ^Sgors (p ig s ) ,
&adma8/ie5 (b a d  ch ara cters), /la m m z a t/a s  (b a sta rd s), ^Tum hamare 
degree High Court ho appeal k i y a a n d  th en  again  repeated  th e  
th ree  o b n o x io u s and a b u siv e  e p ith e ts , o*rderiug th e m  o u t o f  th e  
C o u r t  till th eir case w as ca lled  o n .

*‘ A s  I  le ft  the C o u r t, th ese  th ree  m en  (w h o m  I  h a ve  k n o w n  f o r  
u p w ard s o f  tw e n ty  y e a rs  to b e  q u ie t , respectable , h ig h  caste  R a j­
p o o t za m in d a rs), ca m e an d  asked  m e  i f  I  had h eard  th e  S u b -J u d g o  
gali karo (abuse) th em , and i f  I  h a d  n o ticed  w h a t h e  sa id . I  re p lie d  
t h a t l h a t l .  T h e y  th en  in q u ir e d , W h e re shall w e g e t  j u stice  ? T h is  
is the M a g is tr a te  (Hakim) w h o  w ill Have to re -h ea r o u r case. W e  
a re  poor m e n : w il^ y o u  o n  our b e h a lf report this (in ju stic e , 
op p ression ) th at h a v e  s u f e ^ f l l  fr o m  th e B iJ f J u d g e ? ’  ̂ I  sa id  
I  w o u ld , as I  th o u g h t it  d isg ra ce fu l and co n tra ry  to  la w  th a t  
a  C o v e n a n te d  B e n g a l C iv ilia n , h o ld in g  the position  o f  a  S u b -J u d g e ,  
sh o u ld  b e  g u ilty  o f  su c h  a g r o ss  abu se o f  a u th o rity  w h ilst  s i t t ia g  
o n  the B e n c h  to a d m in iste r  J u s t io e  ! T h a i the co n d u ct o f  M r .
L a id m a n  w aa a. c n m ia a l  o ffen c e , he h a v in g  been g u ilty  o f  c r im i­
n a l d efa m a tion  o f  char<icti6r b y  th e u se o f  o ffen sive, a b u siv e , a n d
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in iu riou s expressions to re sp ecta b le  n a tiv e  lit ig a n ts , w h o , iu , th e  
ordin ary  co u rse o f  b u sin ess, b ad  to a r ^ e a r b e t o  h im  fo r  the p u r ­
pose of u r g in g  a  ju s t  c la im  in  the p ro secu tio n  o f  a c iv il s u i t : an d  
also crim in a lly , iis suo.b la n o ;u a g e , i f  used to  a n y  E n g lis h m a n ,  
w ould m o st u n d o u b te d ly  lu ive led  to a b reash  o f the p e a ce .

“  In  m y  b u m b le  idea, I  c on sid er it a p u b lic  d u ty  to b r in g  su ch  
a g r oss and w-anton d ereliction  o f  d u ty  to y o u r  n o tic e, as a c o n -  
tm u a n ce o f  such u n ju st  and op i)ressivo  co n d u ct and la n g u a g e  is  
liab le, in  th e  ey e s  and o p in io n  o f  the n atives o f  th is c o u u tr y , to  
b rin g  g en eral d iscredit a n d  c o n tu m e ly  on  th e w h o le  C iv il S e rv ica  
o f  In d ia , unless som e w h o le so m e e x a m p le  is m a d e . I  co n sid er  
th e  c o n d u c t o n  the p a rt o f  the S u b -J u d g e  in  q u estio n  n o t  o n ly  
ille g a l an d  cru elly  o p p ressive , hut a lso  u n g e n tle m a n ly  and c o w a r d ­
ly  in  th e  ex trem e , as h e  w o u ld  n o t h a v e  dared , un der th e  c ir ­
cu m stan ces w e h a ve re la ted , to have a d d ressed  su ch  la n g u a g e  to  
a n y  o f  h is ow n  co u n try m en . I  have o n ly  further to  adfl th at the  
S u b -J u d g e  M r . Laidraan, w hen o fficia tin g  for the S u p e rin te n d e n t  
o f the D u n  in  the end o f  1 S 8 3 , lin ed  a gontlem i^n in  M u sso o rie  
the sn m  o f  R s . 3 0 0  for s a y in g  in a p r iv ile g e d  co n v ersa tio n  th a t  
the M u n ic ip a lity  w ere a  se t  o f  p ig s :  so  he sh o u ld  h a ve  b een  th e  
k s t  person  in  In d ia  to h a v e  u se d  the offen sive ep ithet soor to  a n y  
in d iv id u a l, still less to  / ^ sp ectab le  H in d u  ze m in d a rs  w ho a p p e a r -  
ed  before him  for ju sti c e !!!

“  In  con clu sio n , I  feel con fid en t th at after the p eru sal o f  this^ 
y o n  w ill g ra n t these m en  fu ll in v e stig a tio n  and a m p le  re d re ss  
fro m  th e insults th ey  h a v e  received  fro m  a m em b er o f  th e C o v e ­
nan ted  C iv il Service  o f  In d ia . M r . L aid raan , still m ore to a n n o y  
and d istress these m en, h a s a lrea d y  p o stp o n ed  th e reh ea r in g  o f  
th eir case oia three a cca sian s, th u s  c a u sin g  th e m  u n n e ce ssa ry  
ex p ense and d elay . 1 h a ve  th e  h o n o r  to be, y o u r  m o st obedienfc 
S erva n t, A .  W .  H earset , Captain  ̂^ 4 ired  L uU Her Majestif'a ser-
vtce.

‘̂ T h is  is n o t an isolijted  case o f  M r . X a id m a n ’a a b u sin g  re sp e c ­
table natives in  h is C o u r t . W h e n  th e  tim e c o m e s , 1  ca n  p ro d u ce  
several others w hom  Ife h a s treated  in  a s im ila r  m annfiv.”

U p o n  o b ta in in g  a  co p y  o f  this le tte r , M r . L a id ra a n , to  w h o m  
sanction w as g iv e n  b y  G iovernm ent fo r  the p ro secatio n  o f  C ap tain
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1SS5H e a r s e y , d em a n d ed  un a p o lo g y , a n d , t l iis lu iv in g  been  r e fu se d , in st i ­
tu te d p ro ce e d in g s , w h ich  resu lted  in  th e  com m ifctal o f  the d e fe n d ant: L aidman

fo r tr ia l b y  the H ig h  C o u rt. T h e  c o m p la in t  filed  b j  M r . L a id m a n  h b a k sp y

in  th e  C o u rt o f  the A s s is ta n t  M a g is tr a te  o f  D e h ra  l ia n ,  an d  tlie
7

c h a r g e -sh e e t  in w h ich  th e  M a g is tr a te  c o m m itte d  th e  d e fe n d a n t fo r  
tr ia l, su b sta n tia lly  co v ere d  th e  w h o le  o f  the le tte r  o f  th e  2 5 t h  
F e b r u a r y , w ith  th e e x c e p tio n  o f  th e  p o stc r ip t , w h ic h  re fe rred  to  
a lle g e d  p reviou s in sta n ces  o f  a b u siv e  ex p re ssio n s  a p p lie d  b y  th e  
c o m p la in a n t to re sp e c ta b le  n a tiv e s  in his C o u rt.

A t  the tria l o f  the ease b e fo re  P e th e r a m , 0 ,  J . , a n d  a ju r y ,  the  
d e fe n d a n t a d m itted  h a v in g  w ritte n  a n d  p u b lish e d  th e  m a tte r  co n i -  
p la in ed  o f , bu t pleaded n o t  m ii l t v . a n d  a lso  relied  u p o n  the fijl^t, 
e ig h th , a n d  n in th  e x c e p tio n s  to  s. 4 9 9  o f  th e  P e n a l C od e , 
p ro secu tion  g a v e  ev id e n ce  s n g g estiiifi: th e in le re n ce  th a t, in  m a k in g V * «
th e  c h a rg e s  con tain ed  in  the a lleg ed  lib e l ,  the d e fe n d a n t w a s a c t u -  I 
a t ed b y  ex p ress m a lice. | T h is  ev id e n ce  co n sisted  o f , (1) d e c is io n 5?  ̂ ^
p a ssed  W  the c o m p la in a n t in  cases in  w h ich  th e  d e le n d a n t w a s  
n ipre or less d ire ctly  in te re ste d , (2 )  a  ju d g m e n t  in  w h ich  th e  c o m -  
plain  a n t c o m m e n te d  in sev ere  te rm s u p o n  th e d e fe n d a n t ’ s con d a ct  
and d e m ea n o u r in C o u rt, and (3 ) a le tter w r itte n  b y  th e d e fe n d a n t to  
the R e g is tr a r  o f  the H ig h  C o u rt, in  w h ich  he im p u te d  d ish o n e st} ’’  ̂ ^  
to  the co m p la in a n t in  th e co n d u c t  o f  a  p a rtic u la r  ca se .

T h e  co m p la in a n t w a s  the first w itn e ss  ca lled  b y  th e p ro se c u tio n .
I n  c r o ss -e x a m in a tio n , M r . J. D . Gordo-*, for th e d e fe n c e , asked
th e  fo llo w in g  q u estio n  ^  ^

W i l l  y o u  sw ear (h a t  y o u  h a v e  n e v e r  in C o u rt u se d  a n y  o ffe n - | 
siv e  e x p ressio n  to  a n y  n a tiv e  o f th is  c o u n tr y  ?”

M r . G. E. A. (w ith  h im  B ab u  DwarJca Nath Banarji),
fo r  th e  p ro secu tio n , o b je c ted to  th is  q u e stio n . H e  S u b m itted  th a t  
ptirtioular in stances o f  a b u siv e  es:pression3 used  b y  th e  c o m p la in a n t  
o n  fo rm e r  o cca sio n s w e re  n o t re lev a n t u n d er s. 1 3 8  o f  th e  E v id e n c e  f  •'' / i f
A c t ;  a n d  th at, a ssu m in g  q u e stio n *  re la tin g  to  su ch  in sta n ces  to  be ^
a d m issib le  as b e in g  d ire cted  to  sh a k in g  the credit o f  th e  w itn e ss , / C ”?
u n d e r  s . 1 4 6 , i t  w o u ld  n o t, u n d e r  s. 1 5 3 ,  be open to the d e fen ce  to  
g iv e  ev id e n ce  c o n tra d ic tin g  b is statem en ts.*  .

- - - - - - - - - -  -- - - - - - - - - - - - -  ' /T) ^  ^
. [ P e th e r a m :, 0 .  J . — W e  are n o t tr y in g  th e  d e fe n d a n t fo r  te llin g  

a  fa lse h o o d , b u t  fo r  d e fa m in g  th e co m p la in a n t in  h is  ch ara o ter as a



9 1 0

1 8 8 5

THE IN D IAN  L A W  R E P O R T S . [V O L . V IL

L a i d m a n
V .

H e a b s e t .

a re  n o  
fa cts.

1

t V S n - * ^

J a d g e . U p o n  th is issue I  a m  o f  o p in io n  th at th e w h o le  o f  the  
co m p la in a n t’ a^character as a  J u d g e  is  r e l e ^ n t .] ~

T h e  firs| w itness called  b y  th e d e fe n c e  w as M r . E .  G-. M a u n , 
w ho deposed to  h a v in g  p ra ctised  for so m e  tim e  a s  a p lead er in  the  
co m p la in a n t’ s C ourt a t M u sso o r ie .

M r . (?ort?on,— -H a v e  y o u  e v e r  h e a rd  th e  c o m p la in a n t u se  a b u siv e  
lang u a g e  in  C o u rt to n a tiv e s  w h o h ad  to  ap p ear b efo re  h im ?

M r . Ross.— I  object to  tb e  q u estio n . T h e  ch a rg e  as la id  a n d  to  
w h ich  th e in q u ir y  should be co n fin ed , i s a  c h a rg e  o f  p a rticu la r  a c ta 
o f  m isco n d u ct a lleged  to h a v e  b een  c o m m itte d  a t  a specified  tim e  
a n d  p la ce  tow ard s a s o e o ifie d in d i v i d u a l . ' ' 'U p o n t h is  is s u e , in sta n ces  
o f  o ther acts co m m itted  a t  o th e r  tim es a n d  to wg^ids-jather p e rso n s  

; a d m issib le  in  e v id e n ce  e ith e r  as fa c ts  in issu e or a s  re le v a n t  
T h e y  do n ot fa ll w ith in  the d e fin itio n  o f  “  fa c ts  in  issu e  ”  

g iv e n  m  s. 3  o f  th e  E v id e n c e  A c t ,  b e c a u se  the g e n e ra l c o n d u c t  o f  
M r . L a id m a n  in  C ou rt is n o t in  is su e ,ja n d  th e tru th  o f th e  sp e cific  
ch a rg e  as to  th e  co m p la in a n t’s c o n d u c t in  C o » r t  on the 9tb  F e b r u a r y  
does not “  n ecessarily  fo llo w  ”  fr o m  a n y th in g  he m a y  h a v e  d o n e  
u poD other o cca siona. N o r  d o  th e y  c o m e  w ith in  a n y  o f  th e p r o v is io n s  
o f  ss . 6 — 1 4  o f  th e  E v id e n c e  A c t ,  sh o w in g  w h a t fa c t s a r e  r e le v a n t ;  
an d  h en ce  th ere  is no sectib n  in  m e  A c t  w h ich  w a rra n ts th e in tr o ­
duction  o f  th e  ev id en ce . U n d e r  s . 5 ,  th ere fo re , i t  is in a d m iss ib le .

[F etheeam , (j. J . — T h e  q u estio n  is , w h eth er th e  d e fe n d a n t’ s 
le tter  o f  the 2 5 th  F eb ru a ry  d e fa m e i  the c o m p lain an t o r  n ot. Ttie  

% p ro secu tion  h a v e  g o ne in to  ""the p a st re la tio n s o f  th e  p a rties  
|to sh ow  th at the defen d an t a cted  w ith  a  m a lic io u s  in te n t io n . M r .  

G o rd o n  n o w  seeks to sh o w  th a t  M r . L a id m a n , as a  J u d g e , h as n o  
ch aracter to  be defam ed . T h is  is a  fa c t  i n issu e . A  s ta te m e n t  
w h ich  is  d e fa m a to ry  o f  on e p erson  is n o t  n e c e ssa r ily  d e fa m a to r jj  
o f  a n oth er . T h e  d e fen d a n t is n o t^ b ein g  tried  for te llin g  a  fa ls e -  
hoodj b u t  for filchin g  a  m a n ’ s 'c h a r a c te r . U p o n  th is q u estio n  it  
is  ̂ n e ce ssa ry  to  con sid er ^yhat the c o m p la in a n t’ s ch a ra cte r  i s . ]

^ ' .... ...  ■ ' ~
' ■ M r . Ross,— A s s u ia in g  th a t a  m a n ’ s ch a ra cte r  is b a d , th a t  c a n n o t  

ju s t ify  aao th er^ J n  m a k m g  fa lse  s ta te m e n ts  c o n c e rn in g  h im .
[ F e t h e b a m , 0 .  J .— I f  th is  w e re  a  c iv il a c t io n ,th e  ca se  m ig h t  

b e  d ifferen t. B u t  h ere  y o u  p u t th e  la w  iu  m o tio n  a g a in st  a  m a n
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w h o m  y o u  a ccu se  o f  c o m m itt in g  a  c r im e , an d  w ith  a v ie w  to  Iiis 
p u n is h m e n t .]  ,

M r. Ross.— The case o f  a civil action is closely analogous. l a  
such an action, evidence o f  particular facts tending to show the 
plaintiff’s m isconduct m ight possibly be admissible in reductioa o f  
dam ages, but not to support a plea o f  ju s tificatlou. F or  the lattei* 
purpose, there is not a single precedent or provision o f  the law 
w hich warrants the admission o f  such facts in evidence. The 
case o f  Scott v. Sampson Tl), and in particular the ju d gm en t o f  - 
Ca^e, J ., who fully rev iew ed  the authorities on the subject, sup- | 

port^ b i s  CQntention.||~The grounds o f  the rule there laid down 
are, that statements o f this description are so vague and general that 
to admit evidenoe upon them would be, in effect, “  to throw upon 
the plaintiff the difficulty o f  show ing an uniform propriety  o f  c on­
duct during his whole life , ’ ’ and “  would^give rise to in term inable 
issues which w ould have but a very  rem ote bearing on the question  ̂
in  dispute, w hich is to what extent the reputation w hich he actually ' 
possesses has been dama^ged b y  the defam atory matter com plained 
o f.”  These grounds are equally applicable to crim inal pjroceedings, 
which, therefore, should be governed by the same rule ; and hence 
it follow s that evidence o f  this c'escription, even assum ing it to 
be admissible in m itigation o f  punishment, is not admissible for 
the purpose o f  justification.

m
'P ethbram , C . J. — I n th a t c a se  th e re  w as n o  a tte m p t  o n  th e |( 

p a r t o f  the p r o s e c u tio n  to  p ro v e  e x p re ss  m a lic e. I n  th is case  y o u  
c h a r g e  e x p ress m a lice , a n d  th en  see k  to con fiu e the in q u ir y  to a  
p a rtic u lar p a rt o f  the d o c u m en t, th o u g h  th e  q u estio n  is w h e th e r  th e  
d e fen d a n t a cted  m a lic io u s ly , an d  w h eth er the d o c u m e n t  as a 'whole is  
tr u e | | lf  in  Soott v . Sampson ( I )  the g e n e ra l ch a ra cter  o f  the p la in tiff 
h ad b ee n  a tta ck ed , I s h o u ld  th in k  th a t  th e defen ce w o u ld  h a v e  b e en  
e n titled  to  g iv e  ev id e n ce  advert?^ to  ̂ h is g en e ra l c h a r a c te r . | T h e  
l ib e l  th ere  c h a r g e d  a  th e a tr ica l cr itic  w ith  a b u sin g  h is p o s itio n  b y  
a tte m p tin g  to ex tort m o n e y , and i t  w as h eM  th a t th is  c h a r g e  c o u ld  
n o t  b e  ju stifie d  b y  sh o w in g  th at h e  h a d  a b u sed  his p o sitio n  in  o th e r  
w a y s . I j A l l  th a t th e C o u r t  re a lly  d e c id e d  w as th a t if , fo r  e x a m p le ,  
a  lib e l c h a rg e d  a m a n  w ith  h a v in g  b ee n  d ru n k  o n  a p a rticu la r

(1) L. B., 8 Q. B. D. 491.
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1885 occasion, it could not be jnstiBed by evidence showing that on other 
occasions he.had committed theft. ||| There is nothing in the reports 
to exclude evidence of particidar instances of tlie same kind of 
misconduct as that, alleged in the libe l . I n  tlie present case tliis 
document is only a part of the matters put before the jury to sup- 

I port the cliar̂ e of malice, and which do prove maliee if they are
 ̂ not contradictod̂  |Y^u virtually cIaiin”llia7TL prosecution may
- go into these nreneral matters, but that the defence may only con-

trad ict~yoi^^ HThe case of L a w so n  v. Labouohere {[ )
yO- •' ' appears to me to be more in point than Seott v. Sampson (2 )  

I n  that case the complainant was cross-exaniiiMd at grefxt length 
upon his conduct as a jourualist, a n d  in order to contradict h iia  
files of the Dailij Telegraph for soniQ yearn7aok were pat in.j Apart 
from this, however, I am  of opinion that, in the present case, Mr. 

^ ih L a id ra a n ’ s character is a fact io issue.
Mr. Ross.—It is in issue, no  ̂generally, but with reference only 

to particulac expressions said to have been used on a particular 
^casion. I This is shown by the complaint filed, by the prosecution, 
and by tne charge framed by the committing Magistrate. The 
prosecution has not been instituted in respect of every allegation 
contained in the defendant’s letter of the 25th February, but only 
in respect of such of tiro allegations as are sufficiently specific to 
admit of an answer, ! It was necessary to put in the whole docu­
ment, but the defendant has not been required to plead to any 
points other than the statements relating to the 9th February and 
to the adjournments. The other imputations were not made the 
subject of charge, because they are so indefinite and general, spe- 
cifying neither time, place, nor person, that it was impossible to 
bring evidence regarding them or to meet them ia any way. Any 
evidence therefore upon these allegations must necessarily take the 

\ complainant by surprise, and subject him to great hardship.

[P e th era m , C . J . — I f  the com plainant had chosen to take civil 
proceedings, th^difficulty^ would have been avoided^ ^Not having 
done so, be must take the consequences.]

M r . Boss.— T h e r g les o f  th e  se rv ic e  p rao tic a llv  m a d e  su ch  a  
coursa im p o ssib le . T h e  officia l re p u ta tio n  o f  a c iv il serv a n t is c o n ­
sidered  as b e in g  in  th e  h a n d s  o f  h is  su p e rio rs , and th e c o m p la in a n t  

( 1 ) !fIot rejjorted. (2^ L . B.', 8 Q. 8 ,D ,  481.
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w a s b o u n d , as a m a tte r  o f  faot^ to  ta k e  o n ly  su oh  act.ion as t h e y 1 8 8 5

a p p ro v ed . [T h e  learned CouQSel re fe rred  to the Manwd of Govern­
ment Orders, North-Weslern Provinces^ V o l .  I ,  p . 1 5 6  (J u d ic ia l  
C r i m i n a l ) :— “ A l l  officers m u st  o b ta in  th e  a u tb o rizaticfti o f  G o v -  
e r n m e n t b e fo re  h a v in g  re co u rse  to  t he C o u rts  fo r  v in d ic a tio n  
o f  their p u b lic  acts or th e ir  ch a ra cter  as p u b lic  fa iic tio n a r ie s  f r o m  
d e fa m a to r y  a tta c k s . T h is  o rd e r  does n o t  a ffe c t  an  o fficer ’ s r ig h t  
to  d efen d  b is p r iv ate d e a lin g s  o r  b e h a v io u r  in  a n y  w a y  th a t  m a y  
seem  to h im  f i t ;  b u t h is o fficial r e p u ta tio n  is in  the c h a rg e  o f  th e  
G o v e rn m e n t w h ich  he s e r v e s .” '

P eth bram , C . J .— T h a t  ru le  d oes n o t  ap p ear to  m e  to  a p p ly  ^  
t o charpijes o f  this k in d , b u t  to  ch arjres relatin^y to a m a n ’ s c o m p e -  j|M  “  ^
t e n cy  in  b is w o r k , an d  to  th e  f a ir n e ^  o f  h is d e c is io n s . | l u  u s in g  
o ffe n siv e  ex p re ssio n s fro m  th e  B e n c h , a m a n  does n o t , in  m y  o p i-
n io n , a c t  in  b is “ o f f i c i a l ”  ch a ra cte r , b u t  ou t o f  h is  o w n  fo llv . I I  iTi

opi

;■ )re g a rd  the m atter as a v u lg a r  little  q u a r r e l , a n d  as h avin g ; n o th in g  
o f  the c h a ra cter o f  a  s ta te  tr ia l a b o u t i t . ]

M r . / tloss. — I t is n o t  m e r e ly  a p ro se c u tio n  b r o u g h t  b y  a p riv a te  
p e rso n , b u t  a p ro se c u tio n  b ro u g h t b y  a p u b lic  official to  v in d ic a te  
h is ch a ra cter . F o r  th is p u rp o se  he is  en titled  to uae the r e m e d y  
p ro v id e d  by la w .

Fetheram , C . J .— I sh a ll te ll th e ju r y  th at h e  c a n n o t a  
c r i m i n g  pro sec u tio n  fo r  th a t p u rp o se . T h e  o b ject o f  su ch  p ro ce ed ­
in g s  is n o t  to  s e ^  a re m e d y  for a n  in d iv id u a l in ju ry , b u t to  p u n ish  
a c r im e , and th e c o m p la in a n t is o n ly  in tere ste d , lik e  a n y  o th e r  m e m ­
b e r  o f  th e p u b lic , in  s e e in g  th a t ju s t ic e  is g one. W i t h  re fe re n c e  to  
th e  a lle g e d  hard sh ip  ca u se d  to  t l ^  _co^m plainant, i t  w ill be fo r  th e  
j u r y  to  co n sid er w h e th e r  he h as b e e n  so ta k e n  b y  su r p r ise th a t  t h e y  
sh o u ld  r e g a r d  th e e v id e n c e  w ith  suspicion .^

M r . JRo88 ask ed  th a t  th e  p o in t  m ig h t  b e  re se rv e d  u n d e r  th e  
C h a r te r  fo r  d e cisio n  b y  the FtsU C o u r t .

M r . Gordon^ fo r  th e  d e fe n c e , w as n o t  called  o n  to  r e p ly .

' P eth eram , C . j . — T h e w h o le  q u estion  w h ich  h a s  b ee n  ra ise d  
b y  th is  o b je c tio n  tu rn s  u p o n  th e  co n stru ctjo n  to  be p la ced  u p o n  
th e  la n g u a g e  o f  s. o f  th e  P e n a l C o d e . T h a t se c tio n  crea te s  
th e  c r im in a l o ffen ce o f  d e fa m a tio n , a n d  ^^hoejrer is  g u i lt y  o f  th e  
o ffe n ce  as th ere in  d e S n e d , is  lia b le  to  p ftn isb m en t in  th e  p u b lic
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in tere sts . T h e  question  o f  ‘?uilfc is  fo r  th e  ju r y  to  c o n sid e r , w h o  
m u st have b efo re  th em  all th e  e y id e n c e , a n d  w h o  m u s t c o n s i -  
der it w ith o u t referen ce to  th e  in tere sts  o f  a n y  o th e r  p e rso n  th a n  

Public  ̂ n d  tlie  p riso n e r . T h e  w o rd s o f  s . 4 9 9  are as f o l lo w s : —  
“ W h o e v e r , b y  w o rd s e ith e r  sp o k e n  o r  in te n d e d  to b e  r e a d , or b y  
siigns, o r  b y  v is ib le  re p rese n ta tio n s , m a k es o r  p u b lish es a n y  im p u ta ­
tio n  c o n c e r n in g  a n y  p e r so n , in te n d in g  to  h a rm , o r  k n o w in g , o r  
h a v in g  reaso n  to  b e lie v e , th a t  such  im p u ta tio n  w ill  h a r m  th e  
rep u ta tion  o f  such p erson , is  sa id , e x c e p t in  th e  ca se s  h e re in a fte r  
e x c e p te d , to  d efa m e th at p e rso n .”

T h e  q u e stio n  here is  w h e th e r , w ith  re fe ren ce  to  th ese  w o rd s  
alon e , and a p a rt fr o m  th e  re st  o f  th e  se c tio n , C a p ta in  H e a r s e y  
in te n d e d  to  h a rm  th e re p u ta tio n  o f  M r . L a id m a n . B e fa re  th is  
q u estio n  ca n  b e  a n sw e re d , it  is  esse n tia l to  see w h a t M r . L a id m a n ’ s 
repu t a t io n js, a n d , m o r e o v e r , M r . B o s s p u ts  the case for th e  p r o s e c u -  
t io n  on  th e  g ro u n d  th a t C a p ta in  H e a r s e y  a cted  w ith  a  m a lic io u s  
3ntpntion_J;g in ju re  the^c ^ p l a i n a n t  b y  te llin g  a fa lseh ood , a n d  n o t  
w ith  a  g e n u in e  in ten tio n  to  fu r n ish  p ro p e r  in fo rm a tio n  to  th e p u b lic . 
U p o n  this issu e , it  m u st be m ateria l to  a scerta in  w h e th e r  C a p ta in  
H e a r s e y , in  h is  letter a s  a  lo h o le ,  w a s te llin g  th e tru th  or n o t .

F o r  these reasons I  ru le  th a t th is  p,vjf]p.nnft is a d m iss ib le , th a t  
is  to s a y , first, becau se ifc^'relates to  th e  q u estio n  w h a t  is th e  re p u ­
tation  w h ich the d efen d an t is  sa id  to h a v e  h a rm ed  ; an d  s e c o n d ly ,  
becau se it  m n st be g a th e r e d  fr o m  th e  d o c u m e n t as a lohole, w h e th e r  
i t s to w s  a m a lic io u s in ten tio n  or n o t. ^  I  d e clin e  to  re se rv e  th e  
p o in t for th e  F u ll  C o u r t, b e in g  o f  o p in io n  th a t  to d o  so  w o u ld  nafe 
serve the interests o f  e ith er p a r ty .

C IV IL  EEYISIONAL.

B ^ o rQ  S ir  W . Comer p e th e ra m , K t . ,  C h ie f  J u s tic e , a n d  M r ,  J u s tice  T y r r e l l ,

B A L D E O  D A S  ( P b t i t i o n e r )  G O B I N ^ T S H A . N K A R  ( O p p o s i t e  p a h t y . ) \

A c t X L  o f  1 8 5 8  (^Bengal M in o rs  A c t ) t l ! ,  ^ —‘ O eriificate  o f  a d m in is tra lio n — R ig h t o f  
holder o f certificate  to rfg/eTid suits connected teith m ino r's  estate— B ig h  C o u r{ ’a 
pow ers o f  retnsion— C ie i l  P rocedure Code, ss. 2 ,  6 2 2 ,

T Jn c le r  s .  8  o f  t h e  B e n g ? , !  M in o r s  A c t  ( X L  o f  1 8 5 8 ) ,  t h e  C i v i l  C o u r t  H a s  n o  
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*  A p p l ic a t io n  N o - 1 4 7  o f  1 8 8 5 ,  f o r  r e v is io t i  u n d e r  s .  6 2 2  o f  t l i e  C iv i l  P r o c e d u r e  
C o d e , o f  a a  o r d e r  o f  B a B u  N a t h  B ia w a s ,  S u b o r d in a t e  J u d g e  o f  f l e n a r e a ,  d a t e d  
t h e  5 t h  J u a e ,  1 8 8 5 . ';  :


