
1 8 8 5

B r a d l e y
c .

A tkinson .

m THE INDIAN LAW  REPORTS. [VOL. VII.

1 8 8 5  
J n l i /  2 0 .

I  a m  th erefore o f  o p in io n  that m y  b ro th e r  O ld fie ld  w a s r i g h t ;  
and I  co n cu r in  a llo w in g  the appeal w ith  a ll co sts , an d  in  v a r y in g  
the d ecree o f  th e lo w er C o a r t  as p ro p o sed  b y  the le a r n e d  C h ie f  
J u stice . '

B rodhurst, J .— I  a m  o f  th e sa m e o p in io n .

T yrrell, J .— TJoder s . 1 0 6  o f  th e  T r a n sfe r  o f  P r o p e r ty  A c t , th e  
n otice  to  q u it the te n a n c y  o f  a h o u se  m a y  be in  ex c e ss  o f  fifteen  
d a y s , at the p leasure o f  th e  le s s o r ; b u t i t  is im p e ra tiv e  that a  v a lid  
n otice m u st  ba su ch  a n o tice  th a t its la st d a y  w ill b e  th e  sa m e as  
th e la s t  d a y  o f  a m on th  o f  th e  te n a n c y .

APPELLATE CRIMINAL.

B e fo re  M r .  Justice  T y r re ll .

Q U E E N - E M P R E S S  v. T U L L A  and o th e rs .

P ra c tic e — T r i a l  in  Sessions C o u rt— N o n -p ro d u c tio n  o f  m a te r ia l witnesses f o r  C ro w n
— D u ty  o f  P u b lic  Prosecutor.

I t  i s  t h e  d u t y  o f  t h e  P u b l i c  P r o s e c u t o r  a t  a  t r i a l  b e fo r e  t h e  C o u r t  o f  S e s s io n  to  

c flll a n d  e x a m in e  a l l  m a te r ia l  w it n e s s e s  s e n t  u p  t o  t h e  C o u r t  o n  b e h a l f  o f  t h e  p r o s e c u ­

t io n ,  a n d  t h e  J u d g e  i s  b o u n d  t o  h e a r  a l l  t h e  e v id e n c e  u p o n  t h e  c h a r g e .

T h e  P u b l i c  P r o s e c u t o r  i s  n o t  b o u n d  t o  c a l l  a n y  w itn e s se a  w h o  w ill  n o t ,  in  h is  

o p in io n , s p e a k  t h e  t r u t h  o r  s u p p o r t  t h e  p o in t s  h e  d e s i r e s  t o  e s t a b l i s h  b y  t h e i r  e v id e n c e ;  

b u t  in  s u c h  c i r c u m s t a n c e s  h e  s h o u ld  e x p la in  t o  t h e  C o u r t  t h a t  t h i s  i s  h i s  r e a s o n  f o r  

n o t  c a l l in g  t h e s e  w it n e s s e s ,  a n d  h e  s h o u ld  o ffe r  to  p u t  t h e m  in  t h e  b o x  f o r  c r o s s - e x a m in -  

a t io u  b y  t h e  a c c u s e d  rat t h e i r  d i s c r e t io n .  I n  t h e  a b s e n c e  o f  a n y  s u c h  e x p la n a t io n ,  o r  

o f  o t h e r  r e a s o n a b le  g r o u n d s  a p p a r e n t  o n  t h e  f a c e  o f  t h e  p r o c e e d in g s ,  in fe r e n c e s  u n ­

f a v o u r a b le  t o  t h e  p r o s e c u t io n  n a u s t  b e  d r a w n  f r o m  t h e  n o n - p r o d u c t io n  o f  i t s  w i t a e s s e s .

I n  th is case, six persons n a m ed  T u lla , C hidda, C h id d u , J a ir a m , 
ICallu a n d  L a lj i ,  w ere tried  b efore  th e S ession s J u d g e  o f  M o r a d a -  
b ad , u n d er s. 4 1 1  o f  th e P e n a l C o d e , fo r  d ish o n estly  r e c e iv in g  
stolen  p ro p e rty , k n o w in g  or h a v in g  reason  to believe th e  sa m e to  
b o  stolen p ro p e rty . A l l  th e  accu sed  w ere co n v ic te d  a n d  w e re  
sen ten ced , th e  first fo u r  to  six^m onths’ r ig o ro u s im p riso n m e n t, 
a n d  th e  la st tw o to th re e  and tw o  y e a rs ’  rig o rou s inpprison- 
m en t resp ectively  w ith  referen ce t o  th e  p ro v isio n s o f  s , 7 5  
o f  th e  P en a l C od e . F iv e  o f  the w itn e sses  for th e  C ro w n , w h o  h a d  
b een  p resen t o n  th e v a rio u s o cca sio n s w h en  the p rem ises o f  th e  
accused w ere ex a m in ed , a n d  w h o  h a d  b een  sent n p  to the S e s -  
gions C ou rt, w ere n ot c a lle d , a n d  n o  reason  fo r  the ex c lu sio n  o f



th eir ev id en ce  appeared o n  tlie re co rd . T h e  accu sed  a p p ea led  to
th e  H ig h  C o u rt. T h e y  w e re  n o t  rep resen ted  b y  c o u n se l. Q ueen-

T h e  Junior Government Pleader (B a b u  DioarJta Nath Banarji), 
fo r  the C ro w n . ’  T o lla .

T y r r e l l ., J .— (after e x a m in in g  th e  ev id en ce o n  th e  re co rd  in  
d e ta il, c o n t i n u e d ) I t  is  o b v io u s  th a t th e  tr ia l o f  this case h as  
b een  in  all respects in a d eq u a te , a n d , so  far as re g a rd s  th e ev id e n ce  
fo r  the p ro secu tion , o n ly  h a lf  c o m p leted . I n  v ie w  o f  th e  ord er th a t  
I  m u st  m a k e  in  the case, I  re fra in  fr o m  c o m m e n t on  th e  e v id e n c e  
o n  th e record  further th a n  to re m a rk  th a t, as it  stan d s, it  w o u ld  n o t  
b e  su fficient to  p ro v e  th a t  th e  a ccu sed  h ad  the s to le n  a rticles in  
th eir  p o ssessio n , so  as to  m a k e  th em  g u i lt y  u n d er s. 4 1 1  o f  th e  
P e n a l C o d e . I t  has n o t  b een  e sta b lish e d  that th e  sto le n  g o o d s  
w e re  in  su ch  places th a t the a ccu se d  m u s t  n e c e ssa r ily  h a v e  b ee n  
p r iv y  to  th e ir  deposit th e re , or th a t  th e  p laces are n o t  e q u a lly  a cce s­
s ib le  to  o th e r  p e r s o n s ; b u t in  the im p e r fe c t  state  o f  th e  re co rd , i t  is 
im p o ssib le  to  sa y  w h e th er  th ese d efects in  th e  p r o o f o f  the case f o r  
th e  p ro sec u tio n  m ig h t  o r  m ig h t  n o t  h a v e  been re m o v e d  b y  th e e v i­
d e n ce  w h ic h  has been  e x c lu d ed . I t  is  tru e th at thS ru le  o f  th e  
C r im in a l P ro ced u re  C o d e  s im p ly  req u ires in g e n e ra l term s th at th e  
w itn e sses  fo r  the p ro secu tion  sh all be ca lled  an d  examined b e fo re  
th e  accu sed  is p u t on h is  d e fen ce , a n d  co n tain s n o  sp e cia l p ro h ib i­

tio n  o f  th e  ex clu sio n  o f  o n e  o r  m o r e  o f  th em  fr o m  e x a m in a t io n ; 
b u t it  d oes n o t req u ire  a  ru le  s ta t in g  in  express te r m s  th a t nil th e  
w itn esses m u s t  be e x a m in e d  to in d ic a te  the n e c e ss ity  o r  p r o p r ie ty  
o f  e x a m in in g  all m a ter ia l w itn esses sen t up  to the S e ssio n s C o u r t  
o n  h e h a lf  o f  the p ro se c u tio n . I t  is th e d u ty  o f  th e  P u b lic  P r o ­
se c u to r  to  ca ll an d  e x a m in e  a ll su c h  w itn esses, a n d  th e  J u d g e  is  
b ou n d  to  h e a r a ll th e e v id e n ce  u p o n  th e ch a rg e . I t  is tru e  th a t  
th e P u b lic  P ro se cu to r is  n o t  b o u n d  to  ex a m in e  p e rso n s w h o w ill  
n o t, in  his o p in io n , sp e a k  th e*tfu th  or su p p o rt th e  p o in ts  he d esires  
to  esta b lish  b y  their e v id e n c e ; but’ in  su ch  c ircu m stan ces he sh o u ld  
e x p la in  to the C ou rt th at this is h is  reason  fo r  n o t  c a llin g  th e se  
w itn esses, and  he sh o u ld  o ffer to  p u t th em  in  th e b o x  fo r  the cr o ss -  
ex a m in a tio n  o f  th e  a ccu sed  a t th eir  descretion . I n  th e  absen ce o f  
a n y  su ch  ex p la n a tio n  or o f  o th er reason able  g r o u n d s  a p p a ren t on  
th e  fa ce  o f  the p ro ce e d in g s , infereaces u n fa v o u ra b le  to  th e  p ro se c u -
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tio n  m u st be d ra w n  fro m  th e  n o n -p ro d u c tio n  o f  its w itn e sses . I f ,  
h o w ever, the w itnesses in th e p re sen t case are e x c lu d e d  o n ly  b eca u se  
th e  P u b lic  P rosecu tor or t|ie C o u rt th o u g h t th eir ev id e n ce  su p e r­
flu ou s, it w o u ld  still have b ee n  p r o p e r  to  tender th em  for c ro ss -e x a ­
m in a tio n  b y  the accu sed . I n  th e  sta te  o f  th e  record  in d ica ted  b y  
th e  fo re g o in g  observation s, it  is o b v io u s ly  im p o ssib le  to deal ju s t ly  
w ith  the a p p e a l; for , w h ile  th ere  m a y  n o t  b e  su fficient ev id e n ce  o n  
the record  to su p p ort the c o n v ic tio n , i t  is v e r y  p o ssib le  th a t th e  
C o u r t  has ille g a lly  ex c lu d e d  ev id en ce w h ich  w ou ld  h a v e  su fficed  to  
prove the g u ilt  o f  the a ccu sed , in  w h ich  c a se  the d e te rm in a tio n  o f  
the case as it stands m ig h t  resu lt in  a  d ep lorab le  m isc a r r ia g e  o f  
Justice.

U n d e r  th ese  c ircu m sta n ces, i t  is n e c e ssa ry — and I  m a k e  th is  
o rd er w ith  g r e a t  re lu cta n ce— to can cel a ll th e p ro ceed in gs in  th e  
S e ssio n s C ou rt, and to  d irect a  n e w  tr ia l o f  the accu sed  a cco rd in g  
to  la w ’ w ith  the le a st p o ssib le  d e la y .

New trial ordered.
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EXTRAORDINARY ORIGINAL CRIM INAL.

B e fo re  S i r  W. C o m tr P e th eram , K t . ,  C h ie f  J u s tic e .

L A I E M A N  » .  H E A R S E Y .

D c fa m n tio v — J u s tific a iio n — E xp ress  m alice— E v id e n c e  o f  co m p la in an t h av in g  
p rc v io u s li/ acted  as alleged in  the lib e l—-A c t X . L V 0 ^ 1 8 6 0  (^Penal C o d e ), s. 4 9 9 .

I n  a p r o s e c u t i o a  f o r  d e f a m a t i o n  u n d e r  s ,  5 0 0  o f  t h e  P e o a l  C o d e ,  th o  a l l e g e d  

l i b e l  a c c u s e d  t h e  c o m p la in a n t ,  -w lio w a s  a  j u d i c i a l  o f f ic e r ,  o f  ( i )  h a r i n g ,  u p o n  a  

p a r t i c u l a r  o c c a s io n ,  u se d  a b u s i v e  l a n g u a g e  t o  c e r t a i n  r e s p e c t a b l e  n a t i v e  l i t i g a n t s  

a p p e a r i n g  b e f o r e  h im  in  C o u r t ,  a n d  ( i i )  h a v i n g ,  u p o n  o t h e r  o c c a s i o n s  n o t  s p e c i f i e d ,  

t r e a t e d  o t h e r  r e s p e c t a b l e  n a t i v e s  ( n o t  n a m e d ) ,  “  i n  a  s in a i la r  m a n n e r , ”  T h i s  

l a t t e r  a c c u s a t i o n  w a s  c o n t a i n e d  in  a  p o s t s c r i p t .  T h e  c o m p l a i n t  f i l e d  b y  t h e  c o m ­

p l a in a n t  i n  t h e  C o u r t  o f  t h e  c o m m i t t i n g  M a g i s t r a t e ,  a n d  t h e  c h a r g e - s h e e t  i n  

■w hich t h e  M a g i s t r a t e  c o m m i t t e d  t h e  d e f e n d a n t  f o r  t r i a l ,  c o v e r e d  t h e  w h o le  o f  

t h e  d o c u m e n t  c o m p la in e d  o f ,  e x c e p t  t h e  p o /^ tr c r ip t .  A t  t h e  t r i a l  o f  t h e  c a s e ,  t h e  

d e f e n d a n t  p le a d e d  n o t  g u i l t y ,  a n d  a l s p  r e l i e d  o n  ' t h e  f i r s t ,  e i g h t h ,  a n d  n i n t h  

e s c e p t i o n a  t o  3, 4 9 9  o f  t h e  P e n a l  C o d e .  T h e  p r o s e c u t i o n  g a v e  e v id e n c e  t o  p r o v e  

t h a t ,  in  m a k i n g  t h e  c h a r g e s  ? ;o n t a in e d  in  t h e  a l l e g e d  l i b e l ,  t h e  defendant w a s  

a c t u a t e d  b y  e x p r e s s  m a l i c e  t o w a r d  t h e  c o m p l a i n a n t .

J / e l d ,  -w ith  r e f e r e n c e  t o  t h e  t e r m s  o f  s ,  4 9 9  o f  t h e  P e n a l  C o d e ,  t h a t  e v id e n c e  

o f  p a r t i c u l a r  i n s t a n c e s  o f  a b u s i v e  l a n g u a g e  a p p l i e d  b y  t h e  c o m p l a i n a n t  u p o n  

f o r m e r  o c c a s i o n s  t o  n a t i v e s  a p p e a r i n g  in  h i s  C o u r t  w a s  a d m is s i b l e ,  f i r s t  a s  

r e la l i iB g  t o  t h e  q u e s t i o n  w h a t  w a s  t b e  i c p u t a t i o B  w M c la  t h e  d e f e n d a n t  w a s  s a i d  t o


