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885 law. Thnfc wonld bo a ”~ood reason probably for an applloaiion
~~ " to correct th&t decision ; but, so long as it stands, it is a decision
1JIVI\OILA of a Conrt of competent jnrisdiction, and cannot bo.interV%eroa
rv,.aiDHIN present proceedings™ K the parties wish to dispiitG
tlie correctnosa of the decision, they shoitld take oilior steps,
Tlie deci'ee of tlie lo\Ver appellate Court is affirmed, and tins
appeal is dismissed with costs.

Appeal dismi”secL

1885 Be/ore Sir IF. Cnrner retheram, KIl., Chiff Juslicet and M r. Justice Straight.

. DEBI DAS (Dettrhdant) LACHMAN SINGH (Pr,AINTrFF) *

Small Cause Court suit—Smt to recover a share df Jtidneil reiinvered ht/ co-plaintiff

vndcr a dearee-~Act. X | o/’ 1860 {i\3ufas.sal Svmll Cause Courts Act) s. 5.

Fejd that a suit to recover a share of money which had heen recnvGvod hy a
co-pli\mtifP under a decree was a cld'm for money due on a contract, within tho'
meaning of s. 6 of theM ufassal Small Canae Conrta Act (X1 of 18G5), and was there-

fore a suit of thd nature cognizable by a Conrt of Small Causes, in which, under

8. {iSG of the Civil Procedure' Code, no second appeal could lie.

The facts of this ease are sufficiently stated for the purposes of
this r-gport, in the judgment of Petheram, 0. J.

Pandit Ajndhia J*ath, for the appellant.
Babu Joginch'o Nath Chaiidliri, for the respondent.

Petheram, C. J.—When this case was called on, it was iirged
as a preliminary objection that, the suit being one cognizable by a
Court of Small Causes, and being in respect of a claim of less than
Bs. 500 in value, there was no second appeal to this Court. This
objection has been argued at some length before us, and I am of
opinion that it must prevail, and that the appeal to this Conrt will
not lie. The action was brought to recover a share of money
recovered iinder two decrees passed in suits in which the plaintiff
and defendants, or the persons through whom they claim, were
plaintiffs-decree-holders. Tho plaiEfiff and defendants in this suit,
or those through whom they cla'iim, were joined in these two suita
as plaintiiFs, and this suit is brought to recover the share which
belonged to one of those plaintiffs as between him and his co-plain-

tiff. In my opinion, the suitis founded on a contract, and is with-

*

Second, Appeal No. 1275 of 1384, from a decree of Manlvi Muhamma
Sami-ulla Kban, ISaborclinate Judge of Aligarh, dated the 23rd July, 1884, affirm
ing a decree of Pandit Kajuatli, Munaif of Aligarb, dated the 50th August 1883*
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in the terms of s. G of the Mufassul Small Cause Courts Act, \vhich
runs as follows:— “ The following are the suits whichtshall be cog-
nizable by Courts of Small Causes, namely, ckiims for money due
on bond or ofher contract, &o."” .

In niy opiniou, this is a claim for a debt due on a contract.
"When parties are jointly interested in money, and one of them
hecouies possessor of a larger share than properly belongs to
him, there is an ‘obligation or contract implied that be \vill pay
to the other the portion lie has become possessor of in excess of
that to which he was entitled. The best way of describing a con-
tract is to say that it is a state of things in which two or more
minds mutually agree upon the same thing, and in respect of some
object in which all are interested. It may be the express agree-
ment of the parties, stating in terms their intentions and wishes,
or it may be an agreement implied from their acts. Where there
IS no express agreement, the state of mind or the agreement
may be gathered or implied from the acts of the parties. In
the case before us, it is clear that the parties, or the persons
through whom they claim, joined togetiier for the pu?pose of re-
covering money in which they were jointly interested. Now, it is
clear that it was implied that they should divide the moneys so
realized. It was implied also, in the absence of an express agree-
ment, that if one party recovered or realized more than liis share,
that party w'as under an obligation to the otiier in respect of the
excess so recovered to pay the same to him. That being so, the
suit was one based on a contract within the meaning of s. C of the
Mufassal Small Cause Courts Act, and was cognizable by the
Court of Small Causes. By s. 586 of the Code, second appeals in
Buch cases are prohibited. The preliminary objection must prevail,
and this appeal must be dismissed with costs.

straight, J.— | am of the Sctme”opinion. It appears to me that
this suit is of a description very common in England. It is a
receipt of money by a person with a legalobligation on him to pay
the same to another person. There are two questions to bo con-
Bidered. First, does the money belong to the plaintiff? And
secondly, was it received for the plaintiff? If these questions are
answered in the affirmative, th(? case involved all the conditions of
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1885 a contract. It was a debt between the parties whlicli could ba
_ recovered. 'The learoed Chief Justice has defined a coutraotj and
Debv',Das has shown that the facts alleged by the plaintiff constitute a con-
"BINGU"  tract within the meaning of s. 6 of Act X1 of 1865. | never

had any doubt that the preliminary objectiou to the hearincj
of this appeal was a sound one, and that the suit was of the nature
of those cognizable by Small Cause Courts.

| may add that there are no less than nine cases reported in
tlie Weekly JSoks and the Indian Law Reports of decisions of this
Court on this point, that acontract exists under circumstances such
as that asserted by the plaintiflf in this suit. Under these circum-
stances, an appeal does not lie to this Court, and this appeal must

be dismissed with costs.
Appeal dumissed*

1885 Before M r. Justice Straiyjit and 31r. Justice Tyrrell.
July IS.
SIIIB LA.L (DfiCHEB-HOLDBa) V. RADHA KISHEN (Judgment-debtob.)"*
Act XV o/1877 (MLirnitaLioti Hct)fSch. ii. No. 179—* Step vi aid of execution
of decree."

U, in ~ suit agaiast S and other persons, obtained a decree on the 24th
December 1878, S being exempted from the decree, and being awarded costs
agaic”t tlie plaintiff. In executing his decree, it, on the 16th June, 18'SO,songh,t
to set OKthe costa awarded to”S agtuusl; tko amount duo to himself. Oil tho O0th
August, 170, S preferred objections to thiscoursc. On the iDih July, 18S3, S

appliedexecution of his decree for costs.

fleld that tliD application was barred by limitation, inasmuch as art. 179 (4)
of the Limitation Act reqg”iiires that the decree-holder should make a direct and
independent application for CKecution on his own account, and it wa-4 not suffi-
cient to satisfy the ttjquiromerifcit of the law to ofEer objections under the circum-
staaees under which they were offered iu the present case.

The facts of this case are sufficiently stated for tho purposes
of this report in the judgment of tho Court.

Pandits Ajudliia .Nath and Nand Laljfor the appellant.

Babu Jogiindro Jliath Cliaudlirij for the respondent,

Stbaighx and Tyrbqgll, JJ,—This appeal is presented under
the following circumstances: ~-The plaintiff-respondent sued the
defendant-appellant and certain other persons. He got a decree

* Second Appeal Jno. 51 of 1885 from an order of w. T. Martin. Esq., Officiat-

ing Additional Judge of Aligarh, dated the 27th March, 1885, affirming’an order

of Maulvi Muhammad yami-ulla Khan, {Subordinate Judge of Aligarh, dated the
Oth ~ay, 1884. »



