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8̂85 law. Thnfc wonld bo a ^ood reason probably for an applloaiion
~ ~  " to correct th&t decision ; but, so long as it stands, it is a decision

1 j  I’l 0  L  A. • w •<

V. o f  a Conrt o f competent jnrisdiction, and cannot bo interferod
rv,.aiDHiN. present proceedings^ K  the parties wish to dispiitG

tlie correctnosa of the decision, they shoitld take oilior steps, 
Tlie deci’ee o f tlie lo\Ver appellate Court is affirmed, and tins 
appeal is dismissed with costs.

Appeal dismi^secL

1 8 S 5  B e/o re  S ir  IF . Cnrner re th e ra m , K l . ,  C h  i f f  Jus licet a n d  M r .  Justice  S t ra ig h t .

__  DEBI DAS (D ettrhdant) LACHM^N SINGH (Pr,AiNTrFF) *
S m a ll Cause C o u rt s u it— S m t to recover a  share d f  Jtidnei/ reiinvered ht/ c o -p la in t if f

vndcr a  dearee-~Act. X I  o / ’ 1 8 6 o  {i\3ufas.sal S v m ll Cause Courts A c t)  s. (5.

F e jd  t h a t  a  s u i t  t o  r e c o v e r  a  s h a r e  o f  m o n e y  w h ic h  h a d  h e e n  re c n v G v o d  h y  a  

c o -p li\m tifP  u n d e r  a  d e c r e e  w a s  a  c ld 'm  fo r  m o n e y  d u e  o n  a  c o n tr a c t ,  w it h in  th o ' 

m e a n in g  o f  s .  6  o f  t h e M u f a s s a l  S m a l l  C a n a e  C o n r ta  A c t  ( X I  o f  18 G 5 ), a n d  w a s  t h e r e 

fo r e  a  s u i t  o f  t h d  n a t u r e  c o g n iz a b le  b y  a  C o n r t  o f  S m a l l  C a u s e s ,  in  w h ic h , u n d e r  

8 . {iSG o f  th e  C iv i l  P r o c e d u r e ' C o d e , n o  s e c o n d  a p p e a l  c o u ld  l ie .

T h e  facts o f this ease a re su fficien tly  stated  fo r  the p u rp o ses o f  
this r-gport, in  the ju d g m e n t  o f  P e th e ra m , 0 .  J .

Pandit Ajndhia J^ath, for the appellant.

Babu Joginch'o Nath Chaiidliri, for the respondent.

P etheram , C. J .— W hen this case was called on, it was iirged 
as a preliminary objection that, the suit being one cognizable by a 
Court o f  Small Causes, and being in respect o f a claim o f  less than 
Bs. 500 in value, there was no second appeal to this Court. This 
objection has been argued at some length before us, and I am o f  
opinion that it must prevail, and that the appeal to this Conrt w ill 
not lie. The action was brought to recover a share o f  m oney 
recovered iinder two decrees passed in suits in which the plaintiff 
and defendants, or the persons through whom they claim, were 
plaintiffs-decree-holders. Tho plaiEfiff and defendants in  this suit, 
or those through whom they cla'iim, were joined in these two suita 
as plaintiiFs, and this suit is brought to recover the share which 
belonged to one o f those plaintiffs as between him and his co-plain- 
tiff. In  m y opinion, the suit is founded on a contract, and is with-

*  S e c o n d ,  A p p e a l  N o .  1 2 7 5  o f  1 3 8 4 , f r o m  a  d e c r e e  o f  M a n lv i  M u h a m m a d  
S a m i- u l l a  K b a n ,  IS a b o r c lin a te  J u d g e  o f  A l i g a r h ,  d a t e d  th e  2 3 r d  J u l y ,  1 8 8 4 , a f f i r m  
in g  a  d e c r e e  o f  P a n d i t  K a j u a t l i ,  M u n a i f  o f  A l i g a r b ,  d a t e d  t h e  5 0 t h  A u g u s t  1 8 8 3 *



in  the te rm s o f  s. G o f th e M u fassu l S m a ll  C a u se  C o u rts  A c t , \vhich ^^85
ru n s as f o l lo w s :— “ T h e fo llo w in g  are th e suits w h ich tsh a ll be c o g -  d ^s

n iz a b le  b y  C o u rts  o f  S m a ll  C au ses, n a m e ly , ckiim s fo r  m o n e y  d u e  «•
I 1 n  ,  .  P V, • L a c . m a no n  bon d o r  other co n tract, &o. ISikgu.

I n  n iy  op in iou , this is  a c la im  fo r  a debt du e o n  a c o n tr a c t .
"W h en  p a rties are jo in t ly  in terested  in  m o n e y , a n d  one o f  th e m  
h ecou ies p o ssesso r o f  a  la r g e r  sh a re  th a n  p ro p e r ly  b e lo n g s  to  
h im , there is an ‘ o b lig a tio n  or c o n tra c t im plied  th a t  be \vill p a y  
to  the oth er the p o rtion  lie has b e c o m e  p ossessor o f  in  excess o f  
th at to w h ich  he was e n tit le d . T h e  b est w a y  o f  d e scrib in g  a  c o n 
tra ct is to  s a y  that it is a  state  o f  th in g s  in  w h ich  tw o  or m o re  
m in d s  m u tu a lly  a gree  u p o n  th e  sa m e t h in g , a n d  in  re sp e c t o f  so m e  
o b jec t in  w h ich  all are in te re ste d . I t  m a y  be the e x p re ss  a g re e 
m e n t o f the p a rties , s ta t in g  in  te rm s th eir  in ten tio n s an d  w ish es, 
o r  i t  m a y  b e  an a g re e m e n t im p lied  fr o m  th eir a cts . W h e r e  th e re  
is n o  ex p re ss  a g re e m e n t, the state  o f  m ind  or th e  a g r e e m e n t  
m a y  b e g a th ered  or im p lie d  fr o m  th e  a cts o f  the p a rties . In  
th e  case before  u s, it  is  clear th at the p arties, or the p e rso n s  
th ro u g h  w h o m  th ey  c la im , jo in e d  tog etiier for the p u ?p o se  o f  r e 
c o v e r in g  m o n e y  in  w h ich  th e y  w ere jo in t ly  in terested . N o w , it  is  
clear th a t it w as im p lie d  that th e y  sh o u ld  d iv id e th e m o n e y s  so  
realized . I t  w as im p lied  a lso , in  the absence o f  an ex p re ss  a g r e e 
m e n t , th a t i f  one p a rty  re co v e red  or realized  m ore th an  liis sh a re , 
th a t p a r ty  w'as under an o b lig a tio n  to  th e otiier in  respect o f  the  
ex cess so recovered  to p a y  th e  sa m e to  h im . T h a t  b e in g  so , th e  
su it  w a s o n e  based on  a  co n tra ct w ith in  th e m e a n in g  o f  s. C o f  the  
M u fa ssa l S m a ll C au se C o u rts  A c t ,  and w as c o g n iz a b le  b y  th e  
C o u rt o f  S m a ll C au ses. B y  s. 5 8 6  o f  the C od e , secon d  a p p ea ls  in  
Buch cases a re  p ro h ib ited . T h e  p r e lim in a ry  o b jectio n  m u st p re v a il, 
and th is ap p eal m u st b e  d ism issed  w ith  costs.

S t r a i g h t ,  J .— I  am  o f  the Sctme^opinion. I t  appears to m e  th a t  
th is  su it  is  o f  a  d e sc r ip tio n  v e r y  co m m o n  in  E n g la n d . I t  is  a  
re ce ip t o f  m o n e y  b y  a  p e rso n  w ith  a  le g a lo b lig a t io n  on h im  to p a y  
th e  sa m e  to  an oth er p e rso n . T h ere  are  tw o qu estion s to bo c o n -  
Bidered. F ir s t , does th e  m o n e y  b e lo n g  to  th e  p la in t if f?  A n d  
se c o n d ly , w as it rece ived  fo r  the p la in tiff?  I f  these q u e stio n s  are  
a n sw e red  in  the a ffirm ative , th(? ca se  in v o lved  a ll th e  c o n d itio n s  o f
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a  con tract. I t  w as a d e b t b etw e en  th e  p a rties  w’h lc li co u ld  ba  
recovered . 'T h e  learoed  C h ie f  J u stice  has defined a cou trao tj and  
has sh ow n  th a t the facts a lle g e d  b y  the p la in tiff  c o n stitu te  a  c o n 
tract w ith in  the m ea n in g  o f  s. 6 o f  A c t  X I  o f  1 8 6 5 .  I  n ever  
had a n y  d o u b t th at th e  p re lim in a ry  o b jectio u  to th e  hearincj 
o f  this appeal w a s a sou n d  o n e , and  th at th e su it w as o f  th e n a tu re  
o f  those c o g n iza b le  b y  S m a ll  C a u se  C o u r ts .

I  m a y  add th a t th ere  a re n o  le ss  th an  n in e  cases re p o rte d  in  
tlie Weekly JSoks and the In d ia n  L a w  R e p o rts  o f  d e c is io n s  o f  th is  
C ou rt o n  th is p o in t, th at a c o n tra c t  e x is ts  u n d er circu m sta n c es  su ch  
as that asserted  b y  th e plaintiflf in  th is su it . U n d e r  th e se  c ir c u m 
stan ces, an appeal does n o t  lie  to  th is C o u r t , a n d  this a p p ea l m u st  
b e  d ism isse d  w ith  costs.

Appeal dumissed*

B e fo re  M r .  Justice S t ra iy jit  and  3 1 r . J u s tice  T y r r e l l .

S I I I B  L A .L  (D fiC H E B -H O L D B a) V. R A D H A  K I S H E N  ( J u d q m e n t - d e b t o b . ) ' * '

A c t X V  o / ’ 1 8 7 7  (^LirnitaLioti H ct)fSch . i i .  N o .  1 7 9 — “  Step v i  a i d  o f  execution
o f decree."

U ,  i n  ^  s u i t  a g a i a s t  S  a n d  o t h e r  p e r s o n s ,  o b t a i n e d  a  d e c r e e  o n  t h e  2 4 t h  

D e c e m b e r  1 8 7 8 ,  S  b e in g  e x e m p t e d  f r o m  t h e  d e c r e e ,  a n d  b e in g  a w a r d e d  c o s t s  

a g a i c ^ t  t l i e  p l a i n t i f f .  I n  e x e c u t i n g  h i s  d e c r e e ,  i t ,  o n  t h e  1 6 t h  J u n e ,  18'SO, s o n g h ,t  

t o  s e t  O K  th e  c o s t a  a w a r d e d  t o ^ S  a g tu u s l ;  t k o  a m o u n t  d u o  t o  h i m s e l f .  O il  t h o  0 t h  

A u g u s t ,  1 ^ 0 ,  S  p r e f e r r e d  o b j e c t i o n s  t o  t h i s c o u r s c .  O n  th e  iD ih  J u l y ,  1 8 S 3 ,  S  

a p p l i e d e x e c u t i o n  o f  h i s  d e c r e e  f o r  c o s t s .

fJe ld  t h a t  tliD  a p p l i c a t io n  w a s  b a r r e d  b y  l i m i t a t i o n ,  i n a s m u c h  a s  a r t .  1 7 9  ( 4 )  
o f  t h e  L i m i t a t i o n  A c t  req ^ iiire s  t h a t  t h e  d e c r e e - h o l d e r  s h o u ld  m a k e  a  d i r e c t  a n d  

in d e p e n d e n t  a p p l i c a t io n  f o r  C K e c u t io n  o n  h i s  o w n  a c c o u n t ,  a n d  i t  wa-4 n o t  s u f f i 

c ie n t  to  s a t i s f y  t h e  ttjqu irom erifcit o £  t h e  l a w  t o  o£Eer o b je c t i o n s  u n d e r  t h e  c i r c u m -  

s t a a e e s  u n d e r  w h ic h  t h e y  w e r e  o f f e r e d  iu  t h e  p r e s e n t  c a s e .

T h e  fac ts  of th is  case a re  su ffic ien tly  s ta ted  fo r tho  p u rp o ses  

o f  th is  re p o rt in  th e  ju d g m e n t of th o  C ourt.

P a n d its  Ajudliia .Nath a n d  Nand Laljfor  th e a p p e lla n t.

B ab u  Jogiindro J!iath Cliaudlirij fo r th e  resp o n d en t,

S tbaighx  and  T yrbqll , J J ,— T h is  ap p ea l is p re sen ted  u n d er 

th e  fo llow ing  c ircum stances: ~ -T he p la in tiff-re sp o n d en t su ed  th e  
d e fendan t-appellan t a n d  c e r ta in  o th e r persons. H e  g o t a decree

* Second A p p e a l  Jno. 51  o f 1 8 8 5  f r o m  a n  order of W . T .  Martin. E s q . ,  Officiat
i n g  Additional Judge of Aligarh, dated the 27th March, 1 8 8 5 , affirming’ a n  order 
of M a u lv i  Muhammad y a m i - u l l a  K h a n ,  {Subordinate Judge of Aligarh, dated the 
0 t h  ^ a y ,  1 8 8 4 . »


