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instruinenfc m u st  p rev a il u n d e r  s. 5 0  o f  the R e g istra tio n  A c t  a g a in st  
vliat o f  th e  d efen d an t. T h is  w o u ld  b e so  i f  th at in s tr u m e n t  b a d  
n o t -at th e  tim e  o f  the p la in tiff ’ s su it b een  m e rg e d  in  a d e cre e . T h e  
w o rd s “  n ot b e in g  a d ecree  or order ”  in  the section  in  q u e stio n  a re  
co n c lu siv e  a ga in st th e p la in tiff ’s c la im  to  g e t  the d e cla ra tio n  h e  
a o u g h t in  his su it. T h e  a p p ea l is d ism isse d  w ith  c o sts .

Appeal dismissed.
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B e fo re  S i r  W , Com er Petheran tf K i.^  C h ie f  JustlcCy and M r ,  J u s tice  T y r n i l l ,

S H I B  S H A N K A R  L a L  (P la in t i f f )  v ,  B A N A I i S I  D a S  (D k fen d an t).*

A c t  X I I  o f  1 8 8 1  ( i V .- i y .  P .  Pient A c t ) ,  s, 9 3  ( / ( ) —  *‘Ecoordcd c o -s h a re r j’

h e ld  t h a t  a  c o - s h a r e r  o f  a  m a h a l  w h o s e  s h a r e  w a s  r e c o r d e d  in  ‘̂s h a m ila t  ”  

w i t h  a l l  t h e  o t h e r  p a t t i d a r s ,  b u t  w a s  n o t  s p e c l t i c a l l y  d e f lu e d  in  t h e  Ichewat i a  a  

f r a c t i o n a l  o r  s e p a r a t e  f o r m ,  w a s  a  “  r e c o r d e d  c o - s h a r e r ” , w it h in  t h e  u i e a n i u g  o f  

s .  9 3  (/t)  o f  t h e  N .- W . P .  R e n t  A c t  ( X I I  o f  1 8 8 1 ) .

O n  the 1 2 th  J u ly , 1 8 8 2 ,  th e  a rb itrators a p p o in te d  to d iv id e a  
m a h a l a m o n g  several co -sh a rers , a w a rd ed  a  o u e-fifth  share to th a  
p la in tiff  in  th is case, S h ib  S h a n k a r  L a i. H e  co n tested  th e  a w a r d  
iu  the c iv il C o u rts , b u t it  w as e v e n tu a lly  u p h e ld . O u  th e 1st  
D e c e m b e r ,* 1 8 8 3 ,h e  w a s recorded  in  the khevoat as o w n er o f  a  o n a -  
Jfifth sh are o f  the m a h a l. T h e  p re sen t su it  w as b r o u g h t  b y  t h e  
plaintifF  u n d er s. 9 3  [Jl) o f  th e N . - W ,  P .» K e n t  A c t  ( X I I  o f  2 8 8 1 )  
iu  re sp e c t o f  profits w h ic h  b e c a m e  d u e  o n  th e  1 s t  J u ly ,  1 6 8 3 .  
B o th  th e  C o u rt o f  first in sta n c e  (A s s is ta n t  C o lle c to r  o f  E ta w a h )  
a n d  th e lo w e r  ap p ella te  C o u r t  (o ffic ia tin g  D is tr ic t  J u d g e  o f  M a i n -  
p u ri) d ism issed  the c la im , o n  th e  g co iin d  th at th e  p la in t iff  w a s n o t  
a ‘ ‘ re co rd ed  sh arer”  o f  the m a h a l, w ith in  th e m e a n in g  o f  s* 9 3  
{h) o f  th e B e n t  A c t ,  a t  the tim e  w h en  th e p ro fits  su ed  fo r  b e c a m e  
d u e, a n d  h e  w as th erefo re  n o t c o m p e te n t  to  m a in ta in  th e  s u it . Thu  
p la in t iff  appealed  to  th e  H ig h  C o u rt. I t  w a s c o n ten d e d  on  h is  
b e h a lf th a t, at the t im e  o f  th e in stitu tio n  o f  th e  su it , lie  w as a  r e -  
co rd ed  co -sh a re r , w ith in  the *i?iean iu g o f  the s e c tio n , th o u g h  his* 
sh a re  h ad  n ot b een  sp ecifica lly  d e fin e d . ^

M u n s h i Hamman Prasad^ fo r  the a p p ella n t,

B a b u  Hatan Chand, fo r  th e r e sp o n d e n t..
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*  S e c o n d  A p p e a l  N o .  1 3 9 8  o f  1 8 8 4 ,  f r o m  a  d e c r e e  o f  H .  G .  P e a r a e / K s q . ,  
D i s t r i c t  J u d g e  o f  M a i u p u r i ,  d a t e d  t h e  1 8 th , J u n e ,  l S 8 i ,  a lF ir m u ig  a  d c c r c c  u i  r .  
G r a y ,  i isc i ., A s s i a t a u t  C o l l e c t o r  o f  E t i i w a h ,  d u t c d  t h o  10 th , M a y ,  1 5 8 4 .
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1885 P etdeiubi, C. J ., aucl TYiiKBLL, J .~ T li6  plaintiff sues in the
- - - - - - - - - - - ---  R ev en u e C ou rt for a o n e -fifth  share in  ce rta in  profits o f  a v illa g e ,

Ŝ HANKAK w hich  w ere d iv isib le  on  tho 1 st  J u ly j  1 8 8 3 .  I h e  d efciic la u t-la u i-
b ardar re sists the c la im , o n  tho g r o u n d  that tho p la in tiff  w a s n ot  

Eanaksi 1-ecorded as a  Tecorded co-shavou o n  th e  1 s t  J u ly ,  1 8 8 3 .  T h e
J a d fje  and th o  A ss is ta n t  C o lle c to r  a llo w e d  this co n te n tio n , and
d ism issed  tho p la in tilF s  s u i t ;  b u t  th is  is an  erro n eo u s v ie w  o f  
s. 0 3  (A ) o f  the R e n t  A c t .  I n  J u ly , 1 8 8 3 ,  tho p la in tiff  w a s a re c o rd 
ed co -sh a rer , th o u g h  h is  share w as n ot sp ecifica lly  s ta te d . T h e  
p la in tiff w as record ed  in  “  shamilat''’ w ith  a ll th e  o th e r  p a ttid a rs.

T h is is  an e n try  o f  a  share o f  a co -sh a rer  a m o u n tin g  to  a n  in 
terest w ith in  the m e a n in g  o f  s. 9 3  (h). T h e  low er C o u r ts  h a v e  
w r o n g ly  held  th at, b e c a u se  th is in te re st  w as not sp ecifica lly  defin ed  
in  a fra ctio n a l or separate fo rm  th e  su it w ou ld  n o t lie . T h e  ord er o f  
th e  low er ap p ella te  C o u rt is reversed , a n d  th is ap p ea l d e cre ed , an d  
th e  case re m a n d e d , u n d er s. 5 6 2  o f  tho C od e , fo r  a d ecisio n  on  tho  
m e rits . T h e  costs o f  th is  ap p ea l to  b e  co sts  in  the ca u se .

Cause remanded.

I S S f )  De/ore Sir H '. Corner Petkerani, K t.^  Chief Jusiicc, a iu l M r .  Justice Tyrrell.
A J U D B I A  B A K a S l I  S I N G H  (D K ifE N D A N 'i )  « ,  A R A B  A L I  K H A N  a n d  o t h e r s

-■ ( P l a IMTII’M ) .  *

Pre-e7nption—Hiyht pleaded in defcnce io suit for possession hy imrcluiser of co-
sharer's viyhts and interests.

A  c o - a b a r o r  o f  a  v i l l a g e ,  avIio i s  i n  p o s s e s s i o n ,  c a u n o t  p l e a d  t h e  e x i s l e n c o  

o f  a T ig h t  o f  i ) r i ) .e m p t io n  i n  d e f o u o e  t o  a  s u i t  f o r  p o s s e s s i o n  b y  t h e  x > u r c h « s e r  o f  

t h e  r i g h t s  a n d  in t e r e s t s  o f  a o o t h o r  c o -H h a r e r .

O n e  Z u m a n  K lia n  d ied  in  1 8 7 8 ,  loavino; a share in  a v i l la "oy ri o

called  P a u ri, an d  another share in  a v illa g e  ca lled  M a d h o p u r . H e  
h a d  three son s n am ed M u r ta z a  K h a n , S a d ik  K h a n , a n d  A U  M u 
h a m m a d  Ivlvan. In  ex ecu tion  o f  a d ecree , dated  the 2 n d  S e p te m 
b er, 1 8 7 9 ,  in  fa v ou r o f  one M u h a m d i Iv h a n a m , a jia in st M u r ta z a ̂ o
K h a n  and S ad ik  K h a n  as hei^^s o f  Z a m a n  K h a n , th e r ig h ts  o f  the  
ju d g m e n t 'd e b to rs  in Pau'ri w ere sold  ; and in  ex ecu tio n  o f  a  d ecree  
in  fa v o u r o f one A r a b  A l i  K h a n , th e ir  rig h ts  in  M a d h o p u r  w e re  
sold . In  each  ca se '-th e  . p ro p erty  a ttach ed  vvas described  as tho

t e e  IN D IA N  L A W  KEPOllTS. [V O L . VII.

*  S e c o n d  A p p c u l  N o . 1 2 7 S  o f  1 8 8 4 , f r o m  a  d e c r e e  o f  F .  B .  E l  H ot, E a c i. D i s 
t r i c t  .T u d K « o f  A lh ih a h a d ,  d a t e d  t h e  1 s t  A u g a a t ,  1 8 8 4 ,  a f f i r m in g  a  d eereq i o f ’  K  fcj, 
B u l l o c k ,  S u b o r d in a t e  J u d g e  o l  A l l a k a b u d ,  d a t e d  t h e  1 5 th  D e c e m b e r  i S S S


