
888 TH E I N D IA N  L A W  REPORTS. [VOL. V l t

1885

RtJP Singh
V.

M okhraj

1 8 8 5  
J u ly  13 .

•was rejected on the 11th  J u n e , 1 8 8 0 ,  iu  co n se q u en ce  o f  th e fa ilu re
o f  the appellan ts to p ay  addition al c o u rt-fe e s  declared  b y  th e H ig h
Court to be leviable. 

t

T h e D istr ic t  Jud^je w as c f  opin ion  th a t  the d e c re e -h o ld e r  w a 3 

entitled to claim  that lim ita tio n  for ex e cu tio n  o f  the decree sh o u ld  
run from  the l U h  J u n e , lf^ 8 0 , the d a te  o f  the ord er o f  the H ig h  
C ou rt re jectin g  the appeal. T lie  C o u r t  referred  to  th e  case o f  
Ajudhia Pershad v . Gama Fershad ( 1 )  in  w hich it w a s h e ld  th at  
an order re jectin g  a p laint as in su ffic ien tly  sta m p ed  was d e cre e ,”  
and w as o f  opinion  th a t, for the sa m e  reason s, an ord er re jec tin g  
a m em o ran d u m  o f appeal for deficient p a y m e n t o f  c o u r t -fe e  sh o u ld  
be held to be a  ‘̂decree’ * o f  the a})pellate C o u rt. I t  a c c o r d in g ly  
held  th at the a p p lica tion  fo r  e x e c u tio n  w a s  w ith in  th e  p eriod  o f  
lim ita tio n  prescribed by A c t  X V  o f  1 8 7 7 ,  sch . iij N o . 1 7 9  (2 ) .

T h e ju d g m e n t-d e b to rs  appealed  fr o m  th is  d ecision  to  th e H ig h  
C ou rt.

M u n sh i Siikh Ram for th e appellantsi

B a b u  Jogindro I^ath Chnvdliri for th e  resp on d en t.

B kodhukst and T yrrell, JJ ,-<T he order made in this case by 
the Judge o f this C o u rt, exercising jurisdicticm in respect o f the 
registering o f appeals which are challenged on the ground o f  defi­
cient payment o f tlte court-fees required by  law, is equivalent to 
a decree, and therefore the decree-bolder has rightly been held to  
be within time in making his present application, which is not more 
tbati three years from the date o f that order.

T h e appeal is d ism issed  w ith  costs.
Appeal dismissedt

B efore  M r .  J u s tice  S ro d h u rs t a n d  M r .  J u s tic e  T y r re ll .

B A I J N A T H  (P xa in tifp ) v. L A C H M A U  D A S  and a n o th e r  (D k fem d a n ts)* .

Registered a n d  unregistered docum ents— M o rtg a g e e  u n d e r re g is te re 4  deed not en titU A  
to p r io r ity  over holder o f  snb^equent dSkree OH p r io r  w ireg isteted  deed— A c t  l i t  
o / l S ? ?  {B e g is lra iio n  Act'), s .  5 0 .

r

T h e  m o r tg a g e e  i in d e r  aCi u n r e g i s t e r e d  h y p o t h e c a t io n  h o n d , o f  w h ic h  t h a  

r e g is t r a t io n  w a s  o p t io n a l ,  o b t a in e d  a  d e c r e e  t h e r e o n ,  a n d ,  in  e x e e u t io a  o !  s u c h  d e c r e e ,  

a t t a c h e d  t h e  h y p o th e c a t e d  p x io p e rty .

•Second Appeal N o . 1 3 5 6  o f  1 8 8 4 ,  ftom  a  decree of J. G . Leupolt, E s q . *  
District J u d g e  o i  M o r a d a b a d ,  dated the 20th June,-1 8 8 4 , modifying a  deciee o l  
B a b u  B a u w a r i  L a i ,  Muasif o f Bilari, d a t e d  the 14th December, 1 8 8 3 .

( l > I . L . R . , 6 C a k . 2 4 & .
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JiTeW, with I’Gference t o  t l i e  t e r m s  of s .  5 0  o f  t h e  Regifstration A c t  ( I I I  o f  

1 8 7 7 )  t h a t  t h e  boiul, having m e r)> e d  id t h e  d e e r e e ,  w a s  entitled to t a k e  e f fe c t  h g a iu s t  

a  registered bond r e l a t in g  to the e a m e  property, a n d  which w a s  e x e c u t e d  s u b s e ­

quently t o  t h e  unregifitererl b o n d ,  but prior to t h e  d e c r e e ,  K a n h a iy a , L a i  v. B a n s i-  Lachmam 
d h a r  ( 1 )  a n d  SJiahi U am  v . S h ib  L a i  ( 2 )  distinguished.

T h e  facts o f  th is case  w e re  as f o l lo w s : — T w o  p erson s n a m e d  
B a n sid h a r  .and S h a n k a r  D a s , b y  an u n re g iste red  b on d  dat^d  th e  
2 t t h  D e c e m b e r , 1 8 7 8 ,  h y p o th e c a te d  a h o u se o f  v a lu e  le ss  th a n  
B s . 1 0 0  to B h a g w a n  U as and L a c h m a n  D a s , w h o , on  th e 2 1 s t  J u ly ,
1 8 S 2 ,  obta in ed  a d ecree  upon  the b on d , and su b se q u e n tly  a tta ch ed  
th e  h y p o th eca ted  p ro p e rty  in  e x e cu tio n  o f  th e d ecree . B a n sid h a r , 
b y  a re g istered  b on d  d a ted  the 2 7 th  J a n u a r y , 1 8 8 0 ,  h y p o th e c a te d  
th e  s<inie h ou se to  o n e  B a ijn a th . T lie  la tter  b r o u g h t a su it o n  h is  
b on d  a g a in st  the d e c re e -h o ld e rs  an d  S h a n k a r  D a s , h e ir  o f  B an sid h ar, 
to  re co v e r the sum  o f  R s . 1 4 5 , p r in c ip a l and in terest, and to h a v e  
it  declared  that h is d e ed , b e in g  re g iste re d , w as e n title d  to p re fe r ­
en ce  o v e r th e  u n re g iste re d  deed  o f  B h a g w a n  D a s  and L a c h m a n  
D a s , f>nd a lle g in g  th a t th e d ecree  o f  the 2 1 s t  J u ly , 1 8 8 2 ,  had been  
fr a u d u le n tly  and c o lln s iv e ly  o b ta in e d  b y  the d e fe n d a n ts . T h e  
C o u r t  o f  first in stan ce fo u n d  th a t th e  d ecree was n o t  fr4iudulent or  
co llu siv e , and d'^creed th e  c la im , o b se rv in g  as fo llo w s A s  th e  
b on d  in  fa v o u r  o f  th e  p laintiff' w a s ex e cu ted  on th e 2 7 th  J a n u a r y ,
1 8 8 0 ,  an d  was re g iste r e d , it took  p reced en ce o f  the bon d  dated  th e  
2 ? th  D e c e m b e r , 1<S78, as re g a rd s th e  hypothe*eated h o u se , a n d  the  
la tter  b ec a m e in o p e ra tiv e  a g a in st  the p r o p e r t y ;  and h e n ce  the  
d ecree passed on tiie 2 1 s t  J u ly , 1 S 8 2 , in  fa v ou r o f  the d e fe n d a n ts , 
on  th e basis o f  th at inefF.iCtual b o n d , c a n  have n o  p re fe ren c e  o v e r  
th e  p la in t iff ’s bond. H a d  the d e cre e  been passed before the 2 7 t h  
J a n u a r y , 1 8 8 0 , ie., b e fo re  the ex e cu tio n  o f  the b on d  in  fa v o u r  o f  
the p la in tiff, the p la in tiff ’s re g iste re d  b on d  w o u ld  h a ve h a d  n o  
p re fe ren ce  over the d ecree . B u t  the d ecree  w as p assed  w h en  the  
b o n d  in favou r o f  the defendanj; h ad  b e c o m e  in e ffe ctu a l b y  re a so n  
o f  the p la in tiff’ s re g istered  boncl, |ind w h en  th e d e b t d u e to  the  
p la in tiff  h ad  b ecom e p re fe ra b le ,”  I n  .support o f  th is v ie w , tho  
C o u rt referred  to th e  case  o f  Maclar v. Subbarar/alu ( 3 ) ,

T h e  defen d an t appealed  to the D isir ict*  J u d g e  o f  M o r a d a b a d ,  
w h o  reversed  the 3>lunsif’ s d e cisio n . T iie  O o a r t o b s e r v e d : — ‘ ‘ T h e

( 1 )  W e e k ly  N o t e s ,  1 8 8 2 ,  p . 1 5 .  ( 2 )  W a e k l y  N o l e s ,  1 8 8 i ,  p .  1 3 6 .

( 3 )  I .  L .  i i . ,  G M a d , 8 8 .



, 1885 defen d an t-ap p ellan t in  appeal u r g e s  th a t th e J u d g e s  o f  tb e  H ig h
C ou rt, A lla l^ ib a d , w hose ru lin g s  th is  C o u rt is bou nd to  fo llo w , do  
n o t agree with the M a d ra s H ig h  C o u r t ’ s r u lin g s  — see Parshadi Lai 

JjAs. " 'V. KhnslialRai ( I ) .  T h is  is e n tire ly  o p p osed  to the M a d r a s  r u lin g .
S e co n d ly , the re sp o n d e n ts ’ u n re g iste re d  deed  is n o w  m e rg e d  in  
th eir decree, and b y  the w o rd in g  o f  s. 5 0  o f  A c t  I I I  o f  1 8 7 7 ,  th e  
p lain tiff’ s registered  deed ca n n o t a ffe ct th eir d e cre e . I t  see m s to  
m e  that the H ig h  C o u rt o f  these P r o v in c e s  d oes n ot e n tir e ly  a g re e  
in  its view  o f  s . 5 0  w ith  th e  M a d ra s  H ig h  C o u r t. I n  the p r e c e ­
dent referred to, a d ecree  on  th e b asis  o f  a re g iste re d  bon d  
w as n ot g iv e n  preference over a d ecree  on  the basis o f  an  u n r e g is ­
tered  bond ; m u ch  less th en  can  a m ere re g iste re d  b on d  tak e  
p referen ce o ver a  decree on  the basis o f  an u n re g iste red  b o n d . I  
find th erefore  in  favour o f  the a p p ella n t, that the p la in tiff ’ s r e g is ­
tered  bon d  is n o t to h ave p referen ce o ver the a p p ella n t’ s d e cre e .”

T h e  p la in tiff  a p p ealed  to  th e H ig h  C ou rt. I t  w as co n ­
tended on his b e h a lf th at the ju d g m e n t  o f  the lo w e r  a|>pellate 
C ou rt w as w ro n g , in a sm u ch  as it w a s  fo u n d e d  on the r u lin g  o f  the  
H ig h  C o u rt in Parshadi Lai v. Khushal Rai ( I ) ,  w hich  w a s re co n si­
dered in  Kanhaiya Lai v . Bansidhar (2 ) ,  and  w a s n o  lo n g e r  la w .

B a b u  Rntan Chand, fo r  the a p p e lla n t,
M u n sh i Hanuman Prasad, for the re sp o n d e n ts .

B r o d h u r s t  and T y r r e l l ,  J J .— T h e case o f  Kanhaiya Lai v . 
Bansidhar’ (2) differs in  essen tial resp ects  fro m  th e p re sen t ca se . 
In  it the defendant held  n o t o n ly  tb e  registered  d o c u m e n t, b u t  
also a prior decree based on it. A g a in  the case o f  Shahi Raw. v .  
Shib Lai (3 )  is in a p p licab le , for in it  th e rival p a rtie s  h e ld  
contem poraneous decrees. In  th e  case b efo re  u s , th e d e fe n d a n ts  
h a d  attached in  execution  the p ro p erty  in  q u estio n  u n d er a  g o o d  
decree th ey  had obtained on an u n re g iste re d  b o n d  ; and th e  p la in ­
t iff  b ro u g h t this su it on a  registejied  b o n d 'a ffe c t in g  th e a tta ch ed  
p ro p erty , seeking for a d ecree on  his re g iste re d  b o n d , and a  d e c la ­
ra tio n  th at th e defend ant’ s decree sh ou ld  n o t op erate a g a in s t  the  
p ro p erty , because it  w a s fra u d u le n t aiid  co llu sive . I t  h a s b e e n  
fo u n d , and is adraittedj th a t  th is  d ecree  was n o t fa lse , co llu siv e  or  
otherw ise b ad , b u t it is  oontended  th at the p la in tiff’ s registered

0 )  W e e k ly  N o t e s ,  1 8 8 2 ,  p .  1 5 . ( 2 )  W eefe l'y  N o t e s ,  1 8 8 4 , p. 1 S 6 ,

W e e k ly  N o t e e ,  1 8 8 6 » p . 6 a .
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instruinenfc m u st  p rev a il u n d e r  s. 5 0  o f  the R e g istra tio n  A c t  a g a in st  
vliat o f  th e  d efen d an t. T h is  w o u ld  b e so  i f  th at in s tr u m e n t  b a d  
n o t -at th e  tim e  o f  the p la in tiff ’ s su it b een  m e rg e d  in  a d e cre e . T h e  
w o rd s “  n ot b e in g  a d ecree  or order ”  in  the section  in  q u e stio n  a re  
co n c lu siv e  a ga in st th e p la in tiff ’s c la im  to  g e t  the d e cla ra tio n  h e  
a o u g h t in  his su it. T h e  a p p ea l is d ism isse d  w ith  c o sts .

Appeal dismissed.

JBaijnath
V.

IjAOHMAN
JDa s .

B e fo re  S i r  W , Com er Petheran tf K i.^  C h ie f  JustlcCy and M r ,  J u s tice  T y r n i l l ,

S H I B  S H A N K A R  L a L  (P la in t i f f )  v ,  B A N A I i S I  D a S  (D k fen d an t).*

A c t  X I I  o f  1 8 8 1  ( i V .- i y .  P .  Pient A c t ) ,  s, 9 3  ( / ( ) —  *‘Ecoordcd c o -s h a re r j’

h e ld  t h a t  a  c o - s h a r e r  o f  a  m a h a l  w h o s e  s h a r e  w a s  r e c o r d e d  in  ‘̂s h a m ila t  ”  

w i t h  a l l  t h e  o t h e r  p a t t i d a r s ,  b u t  w a s  n o t  s p e c l t i c a l l y  d e f lu e d  in  t h e  Ichewat i a  a  

f r a c t i o n a l  o r  s e p a r a t e  f o r m ,  w a s  a  “  r e c o r d e d  c o - s h a r e r ” , w it h in  t h e  u i e a n i u g  o f  

s .  9 3  (/t)  o f  t h e  N .- W . P .  R e n t  A c t  ( X I I  o f  1 8 8 1 ) .

O n  the 1 2 th  J u ly , 1 8 8 2 ,  th e  a rb itrators a p p o in te d  to d iv id e a  
m a h a l a m o n g  several co -sh a rers , a w a rd ed  a  o u e-fifth  share to th a  
p la in tiff  in  th is case, S h ib  S h a n k a r  L a i. H e  co n tested  th e  a w a r d  
iu  the c iv il C o u rts , b u t it  w as e v e n tu a lly  u p h e ld . O u  th e 1st  
D e c e m b e r ,* 1 8 8 3 ,h e  w a s recorded  in  the khevoat as o w n er o f  a  o n a -  
Jfifth sh are o f  the m a h a l. T h e  p re sen t su it  w as b r o u g h t  b y  t h e  
plaintifF  u n d er s. 9 3  [Jl) o f  th e N . - W ,  P .» K e n t  A c t  ( X I I  o f  2 8 8 1 )  
iu  re sp e c t o f  profits w h ic h  b e c a m e  d u e  o n  th e  1 s t  J u ly ,  1 6 8 3 .  
B o th  th e  C o u rt o f  first in sta n c e  (A s s is ta n t  C o lle c to r  o f  E ta w a h )  
a n d  th e lo w e r  ap p ella te  C o u r t  (o ffic ia tin g  D is tr ic t  J u d g e  o f  M a i n -  
p u ri) d ism issed  the c la im , o n  th e  g co iin d  th at th e  p la in t iff  w a s n o t  
a ‘ ‘ re co rd ed  sh arer”  o f  the m a h a l, w ith in  th e m e a n in g  o f  s* 9 3  
{h) o f  th e B e n t  A c t ,  a t  the tim e  w h en  th e p ro fits  su ed  fo r  b e c a m e  
d u e, a n d  h e  w as th erefo re  n o t c o m p e te n t  to  m a in ta in  th e  s u it . Thu  
p la in t iff  appealed  to  th e  H ig h  C o u rt. I t  w a s c o n ten d e d  on  h is  
b e h a lf th a t, at the t im e  o f  th e in stitu tio n  o f  th e  su it , lie  w as a  r e -  
co rd ed  co -sh a re r , w ith in  the *i?iean iu g o f  the s e c tio n , th o u g h  his* 
sh a re  h ad  n ot b een  sp ecifica lly  d e fin e d . ^

M u n s h i Hamman Prasad^ fo r  the a p p ella n t,

B a b u  Hatan Chand, fo r  th e r e sp o n d e n t..

1SS5 
Jtil}/17,

*  S e c o n d  A p p e a l  N o .  1 3 9 8  o f  1 8 8 4 ,  f r o m  a  d e c r e e  o f  H .  G .  P e a r a e / K s q . ,  
D i s t r i c t  J u d g e  o f  M a i u p u r i ,  d a t e d  t h e  1 8 th , J u n e ,  l S 8 i ,  a lF ir m u ig  a  d c c r c c  u i  r .  
G r a y ,  i isc i ., A s s i a t a u t  C o l l e c t o r  o f  E t i i w a h ,  d u t c d  t h o  10 th , M a y ,  1 5 8 4 .

120


