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sought^ b u t the real o b ject aim ed at is the tem p orary  e je c tm e n t o f  
the o ccu p a n cy -teu a n t. T h e  su it is o n e  w h ich , p ro fe ss in g  to be  
based on cu sto m , and on the g o o d -w ill and co n sen t o f  a ll c o n c e r n 
ed, seeks to  fo rce  the cu sto m  u p on  a m o st  u n w illin g  te n a n t, w ho  
has su ccessfu lly  resisted the lan d lo rd  in  the R ev en u e  C o u r t .

PaTmiiKAMj C . J .— I  a m  o f  the sa m e o p in io n .

APPELLATE CIVIL.

B efo re  S i r  Comer F  ether am , K t .,  C h ie f Ju s tic e  a n d  M r .  J u n tice  S lra ig h i.

R A M  S A R O P  AND ANOTHBlt (P^.AINT^FFS^ u. R U K M I N  K U A R a n d  

others (DjiFENnANTS)*
S u it  to set a s id e  a  dccree on the ground o f f r a u d -^ A c t  I  o f 1 8 7 7  {S p e c ific

Relief .-Ifit)* s. 42.
S u b s e q u e n t  t o  a  d e c r e e  f o r  p a r t i t i o n  o f  a n  a n c e s t r a l  Cvstute, t h e  c r e d i t o r s  o f  

e n e  o f  t h e  p a r t ie s  t h e r e t o  w h o , f p o i a  t h e t i n i o  o f  t h e  s u i t ,  h a d  b o r r o w e d  m o n e y  f r o m  

t h e m  o n  t h e  s e u u r i t y  o f  h i s  r i g h t s  a n d  i n t e r e s t s  in  t h e  e s t a t e ,  b r o u g h t  a  s u i t  

a g i i i n s t  t h e i r  d e b t o r ,  a n d  o b t a i n e d  a  d e c r e e  f o r  t h e  m o n ie s  d u e  to  t h e m .  T h e y  

t h e n  s u e d  a l l  th e  p a r t i e s  t o  t h e  p a r t i t i o n  f o r  a  d e c l a r a t io n  t h a t  t h e  d e c r e e  t h e n  

p a s s e d  w a s ,  80 f a r  a s  i t  a f f e c t e d  t h e i r  ( t n e  p l a i n t i f f s ’ ) i n t e r e s t s ,  f r a u d u l e n t  a n d  

c o l l u s i v e ,  a n c J .o f  n o  e S e c t .

H e ld , t h a t  t h e  s u i t  w a s  n o t  m a in t a i n a b l e .

T h u  facts o f  th is case w ere as f o l lo w s :— O n e J a i S in  ah h a dr »
iw o  w ives. B y  his first w ife  he had a  son called B e n i S in g h , a n d  
b y  his seco n d , tw o sons called  D a m m a r S in g h  an d  S h ib  S ah ai, 
B e n i S in g h  su ed  his fa th er for partition  o f a m o ie ty  o f  th e a n c e s 
tral estate  o f  the fa m ily , and  obtained  a decree.

T h is d ecree was fo llo w e d  b y  a partition  o f  the esta te  b etw e en  
h im  and h is father. S u b se q a e n tly  R u k m iri K u a r , the w ife  o f  B e n i  
S in g h , sued^her husband a n d  her m in o r  so n s , for a o n e -th ir d  sh are  
o f  the estate, on  the g ro u n d  th at she w as en titled  to su ch  sh a re  on  
partition. O n ,t h e  2 7 th  J u ly , 1 « 8 3 ,  sh e obtained a d ecree  fo r  a  
one-fifth  share o f  the estate , that.i&  to  s a y , to  a n  eq u a l sh a re  w ith  
her husband  an d  his three so n s,

r

T r o m  the tim e B e n i S in g h  su ed  h is fath er fo r  p a rtitio n , he  
C0rameiiC(H.l to borrow  m o n e y  fro m  the plaintiffs in th e p re sen t su it ,

•  S e c o n d  ilp p e o U M o w  12(53 o f  I S S i ,  fro n a  a  d e c r e e  o f  A . ' F  M i l l e t t  E « u  
D is t r i c t  .lu d g e . o £  S h a i i j i i h in p u r ,  d ij.ted  t h e  1 2 t h  M a y ,  l& S fi, r e v e r H i i ig  a  d e c r e e  o f  
M ir z a  A U id  A U  I5 eg , S u b o r d i n a t e  Ju d y :®  o f  S U i ih ja h a n p u r ,  d a t e d  t h e  2 |e lh  J t m u a i  y ,



V'Oli. V tL ] A L L A H A B A D  SE M fiS . 885

R a m  S a ru p  and B eh ai’i L a i , on  the se c u r ity  o f  his r ig h ts  an d  in te r 
ests in  th e  estate . In  N o v e m b e r , 1 8 8 3 , the p la in tlffe  o b ta in ed  a 
decree a g a in st  him  for the m o n ies d u e to th e m . T h e y  th e n  
b ro u g h t th e presen t su it a g a in st  h im , J a i S in g h , R n k m in  K u a r ,  
t )a m m a r  S in g h  and S h ib  S a h a i, to  h a ve it  d eclared  th a t th e d e c re e  
w h ich  R u k m in  K u a r  h a d  o btain ed  on the 2 7 th  J u ly , 1 8 8 3 ,  w a s ,  
so fa r  as it  affected their in te re sts , fra u d u len t and c o llu s iv e , a n d  o f  
n o  effect. T h e  C ou rt o f  first in stan ce  g a v e  th e p la in tiffs  a decreet  
O n  ap p eal b y  all the d e fen d a n ts  e x c e p tin g  B e n i S in g h , th e lo w e r  
ap p ella te  C o u rt d ism issed  the su it , o n  th e g ro u n d  th a t it  w a s n o t  
establish ed  th at R u k m in  I t i ia r ’ s d ecree  h a d  been o b ta in ed  b y  fra u d  
a n d  co llu sio n . B o th  the C o u rts  h eld  th at the su it  w a s  m a in ta in 
a b le , b e in g  o f  opin ion  th a t th a t d ecree  w as a su fficien t g ro u n d  fo e  
th e  a d m ission  o f  a su it u n d e r  s. 4 2  o f  th e  S p e cific  R e lie f  A c t .

I n  secon d  appeal, i t  w a s  co n ten d ed  for the p la in tiffs  th at th o  
lo w e r appellate  C o u rt h a d  w r o n g ly  d ecid ed  th at th e  d ecree  o f  th e  
2 7 t h  J u ly , 1 8 8 3 ,  had n o t been o b ta in ed  b y  frau d  an d  co llu s io n .

P a n d it  Bishamhar Nath, fo r  th e  ap p ella n ts.

M r . f .  Conlan and B a b u  Dwarka Nath Banerji^ fot th e  r e sp o n 
den ts.

P etheram , C . J .— I  th in k  th at th is ap p ea l m u s t  b e  d ism isse d  
w ith  co sts. T h e actiou w a s b ro u g h t to  set aside a  d e cre e  w h ich  
w as p assed  in  a C ou rt o f  co m p eten t ju r isd ic tio n , sftid w h ich  c o u ld  
h a v e  b ee n  appealed , a n d  w as su b je ct to b e  set a sid e  i f  w r o n g . I f  
th e  d ecree in  the first su it  w a s w r o n g , it  w as one th at w as su b je c t  
to  ap p ea l as betw een  th e  parties. I f  the decree w a s  b e tw e e n  o th e r  
p a rties, and w a s o btain ed  b y  frau d , th at frau d  m a y  be su b je c t o f  a  
su it w hen it  has a ffected  the rig h ts o f  p e rso n s other th a n  th e  p a rties  
to  the fra u d u len t d ecree . I  ca n n o t see h o w  a su it o f  th is  k in d  w ill  
lie . S . 4 2  o f  the S p e cific  R e lie f A c t  does n o t a u th o r iz e  i t ,  n o r  
d oes a n y  oth er la w  o r  ru le . •

T h e  learn ed  J u d g e  w a s r ig h t  in  dfeeiding as h e  d id , and  th is  
ap p ea l m u st be d ism isse d  w ith  co sts .

S t r a ig h t , J .  *— I  c o n c u r  in  th e o rd er  *o f th o  le a rn e d  C h ie f  

J u s tic e  that this appeal m u st b e  d ism issed w ith  costs*
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