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Tlie following judofniont was delivered by the Full Beneli:—

Petherxm,C. J., Stkaight, Brodhukst, and Tyrrerr, JJ.—
The order we propose to pass in this case is that proposed by Mr.
Justice Slahmood, namely, “ that the decree of the lower appellate
Court should be upheld so far as ift declares the sale-deed to be
mvoid, and that the suit should be dismissed so far as the claim for
ejectment ia conceruedj leaving the plaintiff to his proper remedy
in the Revenue Court.”

The reasons for this order have been so fully explained in tlie
judgment of Mr. Justice Mahmood. that is unnecessary for us to
say more than that we agree with him.

Before Sir W. Comer Petheram, Kt.., Chief Justice, M r, Justice Straight,
| Mr, Justice Brodhursi, and Mr. JuUice Terrell.

SHEOBARAN (Defendant) v. BHAIKO PRASAD and others (PLAiINTIirFs )e

Landholder and ieriani— Suit hy landholder for declaration of right to tahe land from
occupancy-tenant for cultimi‘on of indigo— Wajib-ul-arz— -let | of 1877,
{Specific Relief Act), s. 42.

The zamindars of a village sued an occnpancy-tenant for a declaration of their
right; to maiutiiin a custom which was thus recorded in the wa;V/j-u/-«<r2.— “ when
necessary, one or two bighas ou* of the tenantsi’ lajids are taken with their consent
(6(S khusJii) for sowing indigo.” Upon the basis of this entry, they claimed
to be entitled to take a portion of the occupancy-holding at a certain period of tho

year, for the purpose of cultivating indigo.

Held by the Full Bench that the word " lhusJti” used in the wajib-ul arc indi-
cated tbat'the land was only to be taken with the occupancy-tenant’s consent, and the
closuineut created no right of the nature alleged, namely to take the Jand dospite

the tenant.

Per Tyrrell, J.—That the suit was not maintainable under the specialpro.

viEions of the Specific Relief Act (I of 1877).

The plaintiffs in this case, Bhairo Prasad Singh and Bageshar
Singh, the zaraindars of a village *Kimed Pipri, claimed a declara-
tion of their right to take a portion of the cultivatory holdings of
the tenants of the vihago for sowing indigo. The claim was based
on custom. The defendant, by caste a Lunia™ was an occupancy-
tenant of land in the tillage. It appeared that the plaintiffs had

» Second Appeal No. 1141 of 1884, from a decree of G.J. Nicholls, Esq., OfTg.

Diafcrict Judge of Azamgarh, dated, thei 12th June, 1884, affirming a decree of Kaai
Muhammad W aia, Munsif of Azaiiagarh, dated the 20th March., 1884.
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sown a part of Lis laud with indigo s@£*d, wliorenpon lie bad
instituted proceedings against them in tlie llevenne Court, alleg-
ing illegal ejectment, and qUiiming to recover possession of the
land ; and that be had, on the 17th September, 1883, obtained a
decree for possession.

The plaintiffs produced in evidence of the custom the sixth
clause of the fourth chapter of the ivajib-ul-arz of the village, framed
in or about the year 1870. The chapter was entitled Rights of

the tenants in general,” and the clause was headed “ Dues
received by the proprietors of the village from the cultivating and
non-cultivating tenants.” It was in tho following terms :~

“In this maluil, all the cultivating and non-cnltivatinf tenants
render services to us (zaminddrs) according to the custom of the
country. Excepting Brahman and Ohhatri tenants, all the culti-
vating tenants of low caates, Chamars and others, give one plough-
man with a plough and bullocks in Asarh, and one in Kartik, and
each tenant gives one basket of chaff. Those tenants who have
sugarcane mills, give daily one pitcher of sugarciine. When
necei”sary™ one or two bighas out, of the tmanife’ lands are*takm loith
their consent (ba khushi) for sowing indigo”™

When the Wiljib ul-arz was attested, the tenants were not present,
and this gave rise to a case for the correction of the wajib-ul~arz
between the zamiadars and some of the tenants. This was decided
by the Settlement Offieerj by an order, dated the 23rd May, 1872,
which maintained the wording of the wajib-id'arz (sixth clause) ia
respect to the ploughing of the land and cultivation of indigo.

The Court of first instance decreed the claim. On appeal by
the defendant, the lower appellate Court affirmed the decree. In
reference to the sixth clause of the loajib-ul-arz, above set out, the
Court made the following obserf*tions

It is arguod that the meaning of thi"s passage is that, in this
village (or pargana) it frequently, very generally, happens that,
with the permission of the tenant, a zamindar takes up a small
portion of an occupancy as well as of anon-occupancy ryot’'s land to
sow indigo, &o. ITroin this it is argued that the tenant can, when
he likes, refuse permission, that, if tho ryot pleases, ho ean stop
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SUIIOBAUAN aud that the'latter lias no right to tako the land. This custom is
_ entered solemnly m the vxajih-ul-arz, in tlie official record of village
EEE\SIOD rights and cu-stom3» Such a raaaning has never before baen attach-
ed to the passage, and if this had been tho true state of affairs, it
was ridiculous to enter anything whatever about indigo cultivation,,
based on contract between the parties, in the loajih-ul-arz. It would
have no more practical meaning than if the Settlement Officer had
entered :— ‘' In this village, the zamindars blow their noses if they
have pocket-handkerchiefs.” The words ‘ba khushi ' in tliis place
are surplusage, except in as far as they record a pleasant historical
fact that, up to 1872 a.o., i;he ryots had not objected to the custom,
und the zamindars had not given them cause to object to it.”

The- defendant appealed to the High Court, npon the follow-
ing grounds ;—

“(1). The decision is bad in law, as the Civil Court had no
jurisdiction to set aside the decree passed by the Revenue Court;
whereby the appellant recovered possession of his holding.

(2). The decision is bad in law, as the alleged custom is
neither proved, nor such as would be recognized and enforced by
the Civil Court.

(3). The entry in the is not binding on the ap-
pellant, who h?id successfully objected thereto when that docu-
ment was prepared ; moreover, the lower Courts ha*ve placed a
wroug, construction on its terms.'?

The Divisional Bench (Petherani, C. J,, and Straight,. J.), be-
fore which the appeal came for hearing, referred it to the Full)
Bench.

Lala Jiiala Prasad, for the appellant.

Muushi Kashi Prasad, for th'«(“respondent3»

The following judgmlejits were delivered by the Full Bench:—

straight, J.—-The plaintiffs in this case, who are zamindars,
sue the defendant, 'who is an occapancy-tenant, for a declaration
of their right to maintain a custom contained in the sixth clause,,
fourth head, of the loajib-ni-arz. The material portion of that
docnmetit is as follows When necessary, one or two bi*has
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out of tho tenants’ lands are taken with their consent for sowing
indigo.” (Jpon the basis of this, the plaintiffs claim ito be entitled
to take 16 biswas and 9 dhurs out of the occupancy-liolding at a
certain period of the year for the purpose of cul(,ivating indigo.
In other words, they claim that, notwithstanding the occupancy-
tenancy, the}' may go upon the holdiug when they please, and plant
and grow indigo there, and may oust the tenant for the time being.

If 1 were asked whether 1, sitting here as a Judge, should
countenance a custom of this kind, | should, reply that I regard
such a custom as preposterous, and such as no Courtoflaw should
recognize. It is unnecessary, however, to deal with the case upon
this ground, because the term *“ /c/ius/ii” used in the wajih-ul-arzy
indicates that the land is only to be taken with the occupancy-
ten-ant’s consent, and the document creates no such right as that
alleged, which is to take the land despite the tenant. It has been
suggested that, under the further order of the Settlement Officer
in reference to this claim, the position of the parties was altered.
I do not concur in this view. The order must be taken in connec-
tion with the earlier clause of the wajib-ul-arz, and the “ords which
show the necessity of the tenant's consent being obtained must
take effect. 1 will only add that I am unable to follow the reason-
ing of the District Judge, much of which aj*pears to be irrelevant
in presence of the word khnshi in the wajib-ul-arz m while the
analogy which he employs to illustrate his observations in reference
to this word is somewhat out of place in the judgmentof a Court
of justice.

I am therefore of opinion that the alleged custom has not been
established, and that it is not contemplated, by the wajib-nl-arg.
The appeal must be decreed with costs, and the suit dismissed with
costs.

Bhodsurst, J.*-! am of th”«anie opinion.

Tyreell, J.— | am of the same OjDinion. It appears to me
that the suit is open to objection on the* further ground that it
is not maintainable under the special provisions of the Speeifio
Relief Act. Its object is to obtain a declaration that a custom
prevails in this village which enables the landlord to take land
for the purpose of cultivating indigo. No other relief is expressly
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sought™ but the real object aimed at is the temporary ejectment of
the occupancy-teuant. The suit is one which, professing to be
based on custom, and on the good-will and consent of all concern-
ed, seeks to force the custom upon a most unwilling tenant, who
has successfully resisted the landlord in the Revenue Court.

PaTmiiKAMj C. J.— | am of the same opinion.

APPELLATE CIVIL.

Before Sir Comer F etheram, Kt., ChiefJustice and M r. Juntice Slraighi.

RAM SAROP AND ANOTHBIt (PMNAINTAFFS* u. RUKMIN KU AR and

others (DjiFENNANTS)*

Suit to set aside a dccree on the ground of fraud-"Act | of 1877 {Specific
Relief -Ifit*s. 42.

Subsequent to a decree for partition of an ancestral Cvstute, the creditors of
ene of the parties thereto who, fpoia thetinio of the suit, had borrowed money from
them on the seuurity of his rights and interests in the estate, brought a suit
agiiinst their debtor, and obtained a decree for the monies due to them. They
then sued all the parties to the partition for a declaration that the decree then
passed was, 80 far as it affected their (tne plaintiffs’) interests, fraudulent and

collusive, anclJ.of no eSect.

Held, that the suit was not maintainable.

Tnhu facts of this cpse were as follows:— One Jai Singh had
iwo wives. By his first wife he had a son called Beni Singh, and
by his second, two sons called Dammar Singh and Shib Sahai,
Beni Singh sued his father for partition of a moiety of the ances-
tral estate of the family, and obtained a decree.

This decree was followed by a partition of the estate between
him and his father. Subseqaently Rukmiri Kuar, the wife of Beni
Singh, sued™her husband and her minor sons, for a one-third share
of the estate, on the ground that she was entitled to such share on
partition. On,the 27th July, 1«83, she obtained a decree for a
one-fifth share of the estate, that.i& to say, to an equal share with
her husband and his three sons,

r

Trom the time Beni Singh sued his father for partition, he
COrameiiC(H.I to borrow money from the plaintiffs in the present suit,

. Second ilppeoUMow 12(53 of 1SSi, frona a decree of A.'"F Millett E«u

District .ludge. of Shaiijiithinpur, dij.ted the 12th May, I&Sfi, reverHiiig a decree of
Mirza AUid AU I5eg, Subordinate Judy:® of SUiihjahanpur, dated the 2Jlelh Jtmuaiy,



