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T lie  fo llo w in g  judofniont w as delivered  b y  th e  F u ll B e n e l i : —

P e t h e r x m , C . J ., S t k a i g h t , B r o d h u k s t , and T y r r e l l , J J . —  
The order w e propose to pass in  this case  is that p ro p o sed  b y  M r . 
J u stice  S la h m o o d , n a m ely , “ th at the d ecree o f  the lo w e r  a p p ella te  
C ou rt should be upheld so fa r  as ifc d ecla res the sa le -d e e d  to  b e  
■void, and th at the suit should  be d ism issed  so far as the c la im  for  
ejectm en t ia conceruedj le a v in g  the p la in tiff  to his proper re m e d y  
in  the R e v e n u e  C o u r t .”

T h e reason s for this ord er have been so fu lly  ex p la in e d  in  tlie  
ju d g m e n t  o f  M r. Ju stice  M a h m o o d . that is u n n ecessary  for u s to  
s a y  m ore th a n  th a t w e a g r e e  w ith  h im .

TH E IN DIAN . L A W  R E P O R T S . [V O L . VII.

1 8 8 5  B efo re  S i r  W . Comer Petheram , Kt.., C h ie f  Justice, M r ,  Ju stice  S tra ig h t,
6 .  I M r ,  Justice  B ro d h u rs i, a n d  M r .  J u U ic e  T e rre ll.

S H E O B A R A N  ( D e f e n d a n t )  v . B H A I K O  P R A S A D  a n d  o t h e r s  (P L A iN T i i r F s  ) •

L a n d h o ld e r  and  ie r ia n i— S u it  hy landholder fo r  d e c la ra tio n  o f  rig h t to tahe la n d  fro m  
occupancy-tenant f o r  c u lt im i'o n  o f  in d ig o — W a j ib -u l-a r z — -le t I  o f  1 8 7 7 , 

{S pecific  R e lie f  A c t) , s. 4 2 .

T h e  z a m in d a r s  o f  a  v i l l a g e  s u e d  a n  o c c n p a n c y - te n a n t  f o r  a, d e c la r a t io n  o f  t h e i r  

righ t; t o  m a iu t i i in  a  c u s to m  w h ic h  w a s  t h u s  r e c o r d e d  in  t h e  w a;V /j-u /-«r2 .— “  w h e n  

n e c e s s a r y ,  o n e  o r  t w o  b ig h a s  o u *  o f  t h e  te n a n ts i ’ l a j i d s  a r e  t a k e n  w ith  t h e i r  c o n s e n t  

(6 (S  khusJii) f o r  s o w in g  in d ig o .”  U p o n  t h e  b a s i s  o f  t h i s  e n t r y ,  t h e y  c l a im e d  

t o  b e  e n t i t le d  t o  t a k e  a  p o r t io n  o f  t h e  o c c u p a n c y - h o ld in g  a t  a  c e r t a i n  p e r io d  o f  th o  

y e a r ,  f o r  t h e  p u r p o s e  o f c u l t iv a t in g  in d ig o .

H e ld  b y  t h e  F u l l  B e n c h  t h a t  t h e  w o r d  ' '  IhusJti ”  u s e d  in  t h e  w a jib -u l  a rc  i n d i 

c a t e d  t b a t ' t h e  la n d  w a s  o n ly  to  b e  t a k e n  w it h  t h e  o c c u p a n c y - t e n a n t ’s  c o n s e n t ,  a n d  t h e  

c lo s u in e u t  c r e a t e d  n o  r i g h t  o f t h e  n a t u r e  a l le g e d ,  n a m e ly  t o  t a k e  t h e  ] a n d  d o s p i t e  

t h e  t e n a n t .

P e r  T y r r e l l ,  J . —-T h a t  t h e  s u i t  w a s  n o t  m a in t a in a b le  u n d e r  t h e  s p e c i a l  p r o .  

v iE io n s o f  t h e  S p e c i f ic  R e l ie f  A c t  ( I  o f  1 8 7 7 ) .

T he plaintiffs in this ca se , B h airo  P ra sa d  S in g h  an d  B a g e sh a r  
S in g h , the zaraindars o f a  v illa g e  ^Kim ed P ip r i, c la im ed  a d ecla ra 
tion o f their r ig h t  to tak e a p o rtion  o f  th e  c u ltiv a to ry  h o ld in g s  o f  
the ten an ts o f  the v ih a go  fo r  so w in g  in d ig o . T h e  c la im  w a s based  
on cu sto m . T h e  d efen d an t, b y  caste a Lunia  ̂ w a s  a n  o c c u p a n c y -  
tenant o f  la n d  in  the t i l la g e . I t  ap p eared  that th e  p la in tiffs  h a d

** S e c o n d  A p p e a l  N o . 1 1 4 1  o f  1 8 8 4 ,  f r o m  a  d e c r e e  o f  G . J .  N ic h o l l s ,  E s q . ,  O fTg. 
D iafcrict J u d g e  o£ A z a m g a r h ,  d a te d , thei 1 2 th  J u n e ,  1 8 8 4 , a f f irm in g  a  d e c r e e  o f  Kaai 
M u h a m m a d  W a ia ,  M u n s i f  o f  A z a i ia g a r h ,  d a t e d  t h e  2 0 t h  M arch ., 1 8 8 4 .
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so w n  a p a rt o f  Lis lau d  w ith  in d ig o  s@£^d, w lio ren p o n  lie  b a d  
in stitu te d  p ro ceed in gs a g a in st  them  in  tlie lle v e n n e  C o u r t , a l le g 
in g  ille g a l e jec tm en t, a n d  qU iim in g to  re co v e r  p o sse ss io n  o f  the  
la n d  ; and th at be had , o n  th e  1 7 th  S e p te m b e r , 1 8 8 3 ,  o b ta in e d  a 
d e cre e  fo r  p o ssessio n .

T h e  p lain tiffs p ro d u ced  in  ev id en ce  o f  the c u sto m  the s ix th  
c la u se  o f  th e fou rth  ch ap ter  o f  the ivajib-ul-arz o f  the v illa g e , fr a m e d  
in  or a b o u t th e y e a r  1 8 7 0 .  T h e  ch a p te r  w as en titled  R ig h ts  o f  
th e  ten an ts in  g e n e ra l,”  and  th e  clau se  w as h ead ed  “  D u e s  
re ce iv e d  b y  th e prop rietors o f  the v illa g e  fro m  the c u ltiv a tin g  a n d  
n o n -c u lt iv a tin g  te n a n ts .”  I t  w as in tho fo llo w in g  term s : ~

“  I n  th is m aluil, all th e  c u lt iv a tin g  an d  n o n -c n lt iv a t in £  ten an ts  
re n d er services to  us (z a m in d d rs) a c c o rd in g  to th e  c u sto m  o f  the  
c o u n tr y . E x c e p tin g  B ra h m a n  and O h h a tri te n a n ts , a ll th e  c u lti
v a t in g  ten a n ts o f  lo w  caates, C h a m a rs an d  others, g iv e  one p lo u g h 
m a n  w ith  a p lo u g h  and b u llo ck s  in  A s a r h , and one in  K a r t ik , a n d  
each  te n a n t g iv e s  on e b a sk e t o f  ch aff. T h o se  ten a n ts w h o  h a v e  
su g a r c a n e  m ills , g iv e  d a ily  one p itch e r  o f  su g a rciin e . When 
neoeî sary  ̂ one or two bighas out, o f  the tmanife' lands are*takm loith 
their consent (ba khushi) for sowing indigo^

W h e n  the W'ljib ul-arz w a s a ttested , the ten a n ts w ere not p re se n t, 
and th is g a v e  rise to a case for th e correction  o f  th e  w a j i b - u l ~ a r z  

b etw e en  th e za m ia d a rs a n d  so m e o f  the ten a n ts. T h is  w as d e cid e d  
b y  the S ettlem en t O ffieerj b y  an o rd er , dated  the 2 3 rd  M a y , 1 8 7 2 ,  
w h ich  m ain ta in ed  the w o r d in g  o f  the wajib-id'arz (s ix th  c la u se ) ia  
resp ect to  th e p lo u g h in g  o f  th e  la n d  and cu ltiv a tio n  o f  in d ig o .

T h e  C o u rt o f  first in sta n ce  decreed  the c la im . O n  a p p ea l b y  
th e  d e fen d a n t, the lo w e r  a p p ella te  C o u rt affirm ed the d e cre e . I n  
re fe re n c e  to the six th  c la u se  o f  the loajib-ul-arz, a b o v e  set o u t, th e  
C o u rt m a d e  the fo llo w in g  o b s e r f* t io n s  .

I t  is a rgu od  th at th e m e a n in g  o f  thi^s p a ssa g e  is th a t, in  th is  
v illa g e  (or p a r g a n a ) it  fr e q u e n tly , v e r y  g e n e r a lly , h a p p en s th a t , 
w ith  th e  p erm ission  o f  th e  te n a n t, a za m in d a r  ta k e s  u p  a sm a ll  
p o rtio n  o f  an  o ccu p a n c y  as w e ll as o f  a n o n -o c c u p a n c y  r y o t ’s la n d  to  
so w  in d ig o , & o. ITroin th is  it is a rgu ed  that the ten a n t c a n , w h e n  
h e  lik e s , re fu se  p e r m iss io n , th a t , i f  th o  r y o t  p le a se s , ho ea n  stop
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the ra m in d a r and upset all liis p la n s , p ro sp ee ts , and' a r r a n g e m e n t s ,  
aud that th e 'la t te r  lias no r ig h t  to tako the la n d . T h is  c u s to m  is- 
entered so lem n ly  m the vxajih-ul-arz, in  tlie o fficial re co rd  o f  v illa g e  
rights and cu-stom3» Su ch  a ra aan in g  has n e v e r  b efo re  b a e n  a t t a c h -  
ed to  the p a ssa g e , and i f  th is  had  been tho tru e sta te  o f  a ffa irs , it  
w as rid icu lou s to  enter a n y th in g  w h atever a b o u t in d ig o  c u ltiv a tio n ,,  
based on co n tra ct betw een th e  p a rties , in the loajih-ul-arz. I t  w o u ld  
have n o  m o re  practical m e a n in g  than i f  the S e tt le m e n t O ffice r  had  
entered : — ‘ I n  this v illa g e , th e  za m in d a rs  b lo w  th eir  n o ses i f  th e y  
have p o ck e t-h a n d k erch ie fs .’ T h e  w ords ‘ ba khushi ’ in  tliis p lace  
are su rp lu sa g e , except in  as fa r  as th ey  record a  p le a sa n t h is to r ic a l  
fa ct th at, up  to 1 8 7 2  A . D . ,  i;he ry o ts  had  not o b jected  to the c u sto m ,  
und the za m in d a rs had n o t g iv e n  them  cau se to o b ject to i t . ”

The- defen d an t a p p e a le d  to  the H i g h  C o u r t, n p o n  the fo l lo w -  
in g  g ro u n d s ; —

“  ( 1 ) .  T h e decision  is b a d  in  la w , as th e C iv il C o u r t  had  no  
ju r isd ictio n  to set aside th e  d e c r e e  p assed  b y  th e R e v e n u e  C ou rt;, 
w h ereb y  the appellant reco v ered  p o ssessio n  o f  h is h o ld in g .

( 2 ) .  T h e  decision is b a d  in  la w , as th e  a lle g e d  cu sto m  is  
neither p ro ved , nor such as w o u ld  be r e c o g n iz e d  and en fo rce d  b y  
the C iv il C o u r t .

( 3 ) .  T h e en try  in the is n ot b in d in g  on  th e  ap 
p ellan t, w h o h?id su c c e ss fu lly  o b jecte d  th ere to  w h e n  that d o cu 
m en t w a s p rep ared  ; m o reo v e r , the lo w er C o u rts  ha^ve p la ce d  a. 
wrouo; construction  on its  te r m s .’ ^c5

T h e  D iv isio n a l B en c h  (P e th e r a n i, C . J , ,  and S tra ig h t ,. J .) ,  b e 
fore w h ich  the appeal ca m e  fo r  h e a r in g , re fe rred  it  to th e  Full) 
B en c h .

L a la  Jiiala Prasad, fo r  th e a p p e lla n t.

M u u sh i Kashi Prasad, fo r  th'«(‘̂ respondent3»

T h e fo llo w in g  ju d g m e jits  w ere d elivered  b y  the F u l l  B e n c h : —
'I

S t r a i g h t ,  J .— -T h e p la in tiffs  in  th is  ca se , w h o  are za m in d a rs, 
su e the defen d an t, ’who is an o c c a p a n c y -te n a n t , fo r  a  d e cla ra tio n  
o f  their r ig h t  to m a in ta in  a cu sto m  con tain ed  in th e six th  clause,, 
fou rth  h ead , o f  the l o a j i b - n l - a r z .  T h e  m ateria l portion  o f  th a t  
docnm etit is  as fo llo w s W h e n  n e cessa ry , one or tw o b i^ h a s
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o u t o f  tho te n a n ts ’ la n d s are ta k e n  w ith  th e ir  c o n se n t fo r  s o w in g  
in d ig o .”  (Jpon the b asis o f  th is, th e  p la in tiffs  c la im  ito be e n title d  
to  ta k e  1 6  bisw as and 9 d h u r s  ou t o f  the o c c u p a n c y -lio ld in g  a t a  
certa in  p eriod  o f  th e y e a r  fo r  th e  p u rp o se  o f  cu l(,iv a tin g  in d ig o .  
I n  other w o rd s, they c la im  th a t, n o tw ith sta n d in g  th e  o c c u p a n c y -  
te n a n c y , th e}' m a y  g o  u p o n  the h o ld iu g  when th e y  p le a se , an d  p la n t  
and g r o w  in d ig o  th ere , a n d  m a y  ou st th e ten a n t fo r  th e tim e  b e in g .

I f  I  w e re  asked w h e th e r  I ,  s it t in g  here as a J u d g e , sh o u ld  
co u n ten a n ce  a  cu sto m  o f  th is  k in d , I  should, rep ly  th a t I  re g a rd  
su ch  a cu sto m  as p re p o ste ro u s , an d  su c h  as no  C o u rt o f  la w  s h o u ld  
re c o g n iz e . I t  is u n n e ce ssa ry , h o w e v e r , to  d eal w ith the case u pon  
th is g ro u n d , b ecau se  th e  term  “ /c /iu s/ii”  used  in the wajih-ul-arzy 
in d ica tes th a t the la n d  is o n ly  to  b e  tak en  w ith  th e  o c c u p a n c y -  
ten-ant’ s co n se n t, and th e  d o c u m e n t creates no su c h  r ig h t  as th at  
a lle g e d , w h ich  is to tak e the land  d esp ite  the ten a n t. I t  h a s b een  
su g g e ste d  th a t, under th e  fu rth e r  ord er o f  the S e tt le m e n t  O ffice r  
in  referen ce to this c la im , th e  position  o f  the p a rties  w as a lte re d . 
I  do n o t  con cu r in  this v iew . T h e  ord er m u st  be ta k e n  in c o n n e c 
tion  w ith  the earlier clau se  o f  the wajib-ul-arz, an d  the ^ o r d s  w h ic h  
sh ow  the n e ce ssity  o f  th e ten a n t’s  co n sen t b e in g  o b ta in ed  m u s t  
tak e effect. 1 w ill o n ly  add th at I am  un able to fo llo w  the re a so n 
in g  o f  th e D istr ic t  J u d g e , m u ch  o f  w h ich  aj^pears to  b e  ir r e le v a n t  
in  p resen ce o f  the w o rd  khnshi in  th e  wajib-ul-arz ;■ w h ile  th e  
a n a lo g y  w h ich  he e m p lo y s  to  illu stra te  his o b serv atio n s in r e fe r e n c e  
to  this w ord  is so m e w h a t o u t  o f  p la ce  in  the ju d g m e n t  o f  a C o u rt  
o f  ju s t ic e .

I  am  therefore o f  o p in io n  th a t th e a lleg ed  cu sto m  h a s  n o t b ee n  
esta b lish ed , and th a t  it  is n o t  contem plated, b y  the wajib-nl-arg. 
T h e  ap p eal m u st be d e cre ed  w ith  co sts, and the su it  d ism isse d  w ith  
co sts.

B h o d su rs t , J . * - !  a m  o f  t h ^ « a n ie  op in ion .

T y r e e l l ,  J .— I a m  o f  the sa m e  OjDinion. I t  a p p ea rs  to  m e  
th a t  th e  su it is open  to o b jectio n  on the* fu rth er g r o u n d  th at it 
is n o t m ain tain ab le  u n d e r  th e sp e cia l p ro vision s o f  th e S p eeifio  
R e lie f  A c t .  Its  o b je c t  is to o b ta in  a d eclaration  th a t a  cu sto m  
p reva ils  in  th is v illa g e  w h ich  en ab les the la n d lo rd  to  ta k e  la n d  
fo r  the purpose o f  c u ltiv a tin g  in d ig o . N o  other re lie f is e x p re ss ly
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sought^ b u t the real o b ject aim ed at is the tem p orary  e je c tm e n t o f  
the o ccu p a n cy -teu a n t. T h e  su it is o n e  w h ich , p ro fe ss in g  to be  
based on cu sto m , and on the g o o d -w ill and co n sen t o f  a ll c o n c e r n 
ed, seeks to  fo rce  the cu sto m  u p on  a m o st  u n w illin g  te n a n t, w ho  
has su ccessfu lly  resisted the lan d lo rd  in  the R ev en u e  C o u r t .

PaTmiiKAMj C . J .— I  a m  o f  the sa m e o p in io n .

APPELLATE CIVIL.

B efo re  S i r  Comer F  ether am , K t .,  C h ie f Ju s tic e  a n d  M r .  J u n tice  S lra ig h i.

R A M  S A R O P  AND ANOTHBlt (P^.AINT^FFS^ u. R U K M I N  K U A R a n d  

others (DjiFENnANTS)*
S u it  to set a s id e  a  dccree on the ground o f f r a u d -^ A c t  I  o f 1 8 7 7  {S p e c ific

Relief .-Ifit)* s. 42.
S u b s e q u e n t  t o  a  d e c r e e  f o r  p a r t i t i o n  o f  a n  a n c e s t r a l  Cvstute, t h e  c r e d i t o r s  o f  

e n e  o f  t h e  p a r t ie s  t h e r e t o  w h o , f p o i a  t h e t i n i o  o f  t h e  s u i t ,  h a d  b o r r o w e d  m o n e y  f r o m  

t h e m  o n  t h e  s e u u r i t y  o f  h i s  r i g h t s  a n d  i n t e r e s t s  in  t h e  e s t a t e ,  b r o u g h t  a  s u i t  

a g i i i n s t  t h e i r  d e b t o r ,  a n d  o b t a i n e d  a  d e c r e e  f o r  t h e  m o n ie s  d u e  to  t h e m .  T h e y  

t h e n  s u e d  a l l  th e  p a r t i e s  t o  t h e  p a r t i t i o n  f o r  a  d e c l a r a t io n  t h a t  t h e  d e c r e e  t h e n  

p a s s e d  w a s ,  80 f a r  a s  i t  a f f e c t e d  t h e i r  ( t n e  p l a i n t i f f s ’ ) i n t e r e s t s ,  f r a u d u l e n t  a n d  

c o l l u s i v e ,  a n c J .o f  n o  e S e c t .

H e ld , t h a t  t h e  s u i t  w a s  n o t  m a in t a i n a b l e .

T h u  facts o f  th is case w ere as f o l lo w s :— O n e J a i S in  ah h a dr »
iw o  w ives. B y  his first w ife  he had a  son called B e n i S in g h , a n d  
b y  his seco n d , tw o sons called  D a m m a r S in g h  an d  S h ib  S ah ai, 
B e n i S in g h  su ed  his fa th er for partition  o f a m o ie ty  o f  th e a n c e s 
tral estate  o f  the fa m ily , and  obtained  a decree.

T h is d ecree was fo llo w e d  b y  a partition  o f  the esta te  b etw e en  
h im  and h is father. S u b se q a e n tly  R u k m iri K u a r , the w ife  o f  B e n i  
S in g h , sued^her husband a n d  her m in o r  so n s , for a o n e -th ir d  sh are  
o f  the estate, on  the g ro u n d  th at she w as en titled  to su ch  sh a re  on  
partition. O n ,t h e  2 7 th  J u ly , 1 « 8 3 ,  sh e obtained a d ecree  fo r  a  
one-fifth  share o f  the estate , that.i&  to  s a y , to  a n  eq u a l sh a re  w ith  
her husband  an d  his three so n s,

r

T r o m  the tim e B e n i S in g h  su ed  h is fath er fo r  p a rtitio n , he  
C0rameiiC(H.l to borrow  m o n e y  fro m  the plaintiffs in th e p re sen t su it ,

•  S e c o n d  ilp p e o U M o w  12(53 o f  I S S i ,  fro n a  a  d e c r e e  o f  A . ' F  M i l l e t t  E « u  
D is t r i c t  .lu d g e . o £  S h a i i j i i h in p u r ,  d ij.ted  t h e  1 2 t h  M a y ,  l& S fi, r e v e r H i i ig  a  d e c r e e  o f  
M ir z a  A U id  A U  I5 eg , S u b o r d i n a t e  Ju d y :®  o f  S U i ih ja h a n p u r ,  d a t e d  t h e  2 |e lh  J t m u a i  y ,


