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B a b ii Dwarlca Mt/i Banarji for the a p p ella n t,

M u n sh i rSukh Ram fo r  tlie re sp o n d e n t.

The F u ll B ench  ( P e t h k r a m , U .  J . ,  and S t r a i g h t , B r o d h u r s t ,  

and T y r w R E L L ,  J J .)  co iic u rrin g  Avith the ju d g m e n t  o f  M a h m o o d ,  J . ,  
allow ed  th e-applicatioii w ith  co sts  to th e  p e tit io n e r .

TH E [NDJAN L A W  R E P O R T S , { V O L  V II.

B efore S i r  fF . C o m e r  P d lieram y K t .,  C h i f f  J u s tic e , M r .  Justice S tra ig h t ,
M r .  Justice E ro d h u rs t, and  M r ,  Justice T y r re ll .

.T I I I N G U U I  T E W A l l I  a n d  o t h e k s  ( P l a i n t i f f s )  v .  D U R G A  a n d  o th k h s
( d b i 'i c n d a n t s ) .  •

A c t X T I F I  o f  1873 ( N . - W .  P . Rp-nl / I c f ) ,  s .  9  — S a ? e  o f occupavaj-riyJds w ith
zam in d ar's  co n s en t^ A c c e p ta n c e  o f re n t l)ij z a m in d a r fro m  vendees— A c t I X
o f  1 8 7 2  (^Contract A c t) ,  ss. 2 , 2 d -^ E s to p p e l— A c t I  o f  1 8 7 2  {E v id e n c e  A c t) ,  ss.

1 1 5 , 1 1 6 .

U t id e r  a  d e e d  d a t e d  in  1 8 7 9 , th e  o c c n p a n c y - te n a n t i?  o f  l a n d  in  a  v i l l a g e  s o ld  t h e i r  

o c c u p a n c y - r ig h t s ,  a n d  t l ia  z a m in d a i ’9 t h e r e u p o n  i i i a t i t u t e d  a  s u i t  fo r  a  d e c la r a t io n  

t h f f t ' t h e  s a l e - d e e d  w a s  in v a l id  u n d e r  s .  9 o f  A c t  X V I I I  o f  1 8 7 3  ( t h e  N .- W . P .  R e n t  

^ c t  ill fo r c e  i n  1 8 7 9 ) ,  a n d  fo r  e je c t m e n t  o f  th e  v e n d e e s ,  w h o  h a d  o b t a in e d  p o s s e s ­

s i o n  o f  t h e  la n d .  I t  w a s  f o u n d  t h a t  t h e  z a n a in d a r a  h a d  c o n s e n t e d  t o  t h e  s a l e  t o  

;  th e  v e n i ie e s ,  a n d  r e c e iv e d  f r o m  t h e m  a r r e a r s  o f  r e n t  d u e  o n  t h e  h o ld in g  h y  t h e

/  v e n d o r s ,  a n d 'h a d  r e c o g n iz e d  t h e m  a s  t e n a n t s .

/7 e Z f ib y  t h e  F u l l  B e n c h  t h a t  t h e  s n le - d e e d  w a s  i n v a l i d  w it h  r e fe r e n c e  t o  t h o

p ro v is io n s o f S8. 2  a n d  2 3  o f  t ^ e  C o n t r a c t  A  cfc, in a s m u c h  a s  i t s  o b j e c t  w a s  t h e

■ rau sfer o f  o c c u p a n c y - r ig h t s ,  w h ic h  w a s  p r o h ib i t e d  b y  s . 9  o f  A c t  X V I I I  o f  1 8 7 3 .

//e/rti a l s o ,  t h a t  s .  1 1 5  o f  th e  E v i d e n c e  A c t  im p l i e s  t h a t  n o  d e c la r a t io n ,  a c t ,  

,-r o m is s io n  w il l  a u iiS n n t  t o  a n  e s to p p e l ,  u n le s s  i t  h a s  c a u s e d  t h e  p e r s o n  w h o m  i t  

c o n c e r n s  t o  a l t e r  h i s  p o s i t io n ,  a n d  t o  d o  t h i s  h e  m u s t  b o t h  b e l ie v e  in  t h e  f a c t s  s t a t e d  

o r  s u g g e s t e d  b y  i t ,  a n d  m u s t  a c t  u p o n  s u c Ll b e l i e f ; t h a t  in  th o  p r e s e n t  c a s e  i t  c o u ld  

n o t  b e  s a i d  t h a t  t h e  v e n d e e s  w e r e  m i s l e d  b y  t h e  f a c t  t h a t  t h e  z a m i u d a r s  w e r e  c o n ­

s e n t in g  p a r t ie s  t o  t h e  s a le - d e e d  ; t h a t  t h e y  c o u ld  n o t  p le a d  ig n o r a n c e  t h a t  t h e  d e e d  

w a s  u n la w fu l  a n d  v o id  ; t h a t  i t  h a d  n o t  b e e n  sh o w n  t h a t  t h e y  a c t e d  u p o n  t h e  z a m in -  

d a r s ’ a g r e e m e n t  t o  t a k e  n o  a c t io n ,  s o  a s  to  a l t e r  t h e i r  p o s i t io n  w it h  r e fe r e n c e  t o  t h e  

la n d  ; a n d  t h a t ,  u n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  z a m in d a r s  w ei'e  n o t  e s t o p p e d  f r o m  

m a in t a in in g  t h a t  t h e  s a le - d e e d  w a s  in v a l id .

IJ fJ d n lm  t h a t  th o  z a m in d a r s  h a v i a ^  a c c e p t e d  t h e  v e n d e e s  a s  t e n a n t s  a n d  

t!>ken  r e n t  f r o m  t h e m ,  a  t e n a n c y  w a s *  t h e r e b y  c o n s t i t u t e d  u n d e r  t h e  R e n t  L a w  ;  

t h a t  t h e  v e n d e e s  w ere  t h e r e fo r e  » o t  t r e s p a s s e r s  j  a n d  t h a t  t h e r e f o r e  t h e  q u e s t i o a  a s  

t o  e je c t m e n t  d id  n o t  f a l l  w ith in , t h e  i u r i s d i c t i o n  o f  t h e  C iv i l  C o u r t .

The judgment of O^jiFiBLD, J. (1) reversed, and that of M a h m o o d , J. (2) 
affirmed. ^

*  A p p e a l  N o ,  i  o f  1 8 8 5 , tu id e r  s .  1 0 ,  L e t t e r s  P a t e n t .

( 1 )  dntCf p ,  5-15. ( I )  A n t e , 5 1 2 .
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U n d e r  a deed dated tlie 5 th  J u ly ,  1 8 7 9 ,  G o p a l and Jai R a m ,  
th e  o c c n p a n c y -te n a n ts  o f  ce rta in  la n d  in  a villaoje ca jle d  S liik a r i -  
pn-r, sold  th eir  rig h ts to D u r ^ a  and M a h a d e o , th e d e fe n d a n ts  in tliis  
su it , for R s . 7 0 0 .  T h e p resen t su it  w as b r o u g h t  b y  the z a m in -  
d ars o f  the v illa g e , in  J u ly , 1 8 8 3 ,  for a d ecla ra tio n  th a t  the s a le -  
d eed  w as in v a lid  u n d er s . 9 o f  A c t  X V I I I  o f 1 8 7 3  (th e  N . - W .  P .  
R e n t  A c t  in  force in 1 8 7 9 ) ,  and fo r  e je c tm e n t o f  th e v e n d e e s , w h o  
had o b ta in ed  possession  o f  th e  la n d .

T h e  C o u rt o f  first in sta n ce  (M u n s if  o f  B en a re s) d ism isse d  the  
su it, .on th «  g ron n d  that tlie j)laintifFs had co n sen ted  to the sa le , an d  
h a d  re co g n ized  the v en d ees as ten an ts by a cce p tin g  re n t fro m  th e m ,  
an d  th at A c t  X V I I I  o f  1 8 7 3  did n o t p ro h ib it a sale o fo c c u p a n c y -  
rifrhts m ad e w ith  the c o n se n t o f  the la n d lo rd . O n  a p p ea l b y  th e  
p la in tiffs , the D istrict J u d g e  o f F^enares reversed  the j\ lu u s ifs  d e ­
c isio n , and decreed the c la im . H e  did n o t, h o w e v e r , record  a n y  
d efin ite fin d in g  as to w h e th e r  or n o t the p la in tiffs  h ad  con sen ted  to  
or a cq u iesced  in the sa le . T h e  d efen d an ts a p p ea led  to the H ig h  
€ o u r t .  T he C ou rt (O h lfie ld  and M a h m o o d , J J . )  re m itted  issues fo r  
tria l b y  t1ie low er a p p ella te  C o u r t, and from  th e fin d in g s u p o n  
th ose  issu e s , it ap p eared  th at the p laintiffs had c o n se n te d  to th e  
alien ation , and had re c o g n iz e d  the d e f e n d p t s  as ten a n ts.

O n  the case c o m in g  a g a in  b efore  the C o u rt, O ld fie ld , J . ,  w^as 
o f opin ion  th at the d ecree  o f  the lo w er appellq^te C o u r t  sh o u ld  
b e  reversed , and that o f  the first C ou rt restored , d ism iss in g  the  
su it w ith  a ll costs. M a h m o o d , J . ,  on  th e other h a n d , w as o f  o p in ­
ion  th at th e  decree o f  th e  lo w e r  a p p ella te  C o u rt sh o u ld  be u p ­
held  so far as it declared  th e  sa le -d e ed  to be void , a n d  th a t th e su it  
sh o u ld  b e d ism issed  so far as the c la im  fo r  e je c tm e n t w a s  c o n c e rn ­
ed , le a v in g  the p lain tiffs to  th eir  p ro p er re m e d y  in  th e  R e v e n u e  
C o u r t . T h e  ju d g m e n ts  o f  th eir L o rd sh ip s  w ill bo fo u n d  rep o rted  
a t p p . 5 1 2  and 5 1 5 , ante. T h e^J lain tiffs a p p ealed , u n d e r  s. 1 0  o f  
th e L etters  P a te n t , to th e F u l l  C o u r t, fro m  the ju d g m e n t  o f  O ld ­
fie ld , J .

M u n s h i Ilamman Prasad a n d  L a la  Jiiala i^rasadj fo r  the ap ­
p e lla n ts .

L a la  Lalta Prasad, fo r  the re sp o n d e n ts .

Jnr ,N G (iR i
T iswari

»).
D dkga.
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T lie  fo llo w in g  judofniont w as delivered  b y  th e  F u ll B e n e l i : —

P e t h e r x m , C . J ., S t k a i g h t , B r o d h u k s t , and T y r r e l l , J J . —  
The order w e propose to pass in  this case  is that p ro p o sed  b y  M r . 
J u stice  S la h m o o d , n a m ely , “ th at the d ecree o f  the lo w e r  a p p ella te  
C ou rt should be upheld so fa r  as ifc d ecla res the sa le -d e e d  to  b e  
■void, and th at the suit should  be d ism issed  so far as the c la im  for  
ejectm en t ia conceruedj le a v in g  the p la in tiff  to his proper re m e d y  
in  the R e v e n u e  C o u r t .”

T h e reason s for this ord er have been so fu lly  ex p la in e d  in  tlie  
ju d g m e n t  o f  M r. Ju stice  M a h m o o d . that is u n n ecessary  for u s to  
s a y  m ore th a n  th a t w e a g r e e  w ith  h im .

TH E IN DIAN . L A W  R E P O R T S . [V O L . VII.

1 8 8 5  B efo re  S i r  W . Comer Petheram , Kt.., C h ie f  Justice, M r ,  Ju stice  S tra ig h t,
6 .  I M r ,  Justice  B ro d h u rs i, a n d  M r .  J u U ic e  T e rre ll.

S H E O B A R A N  ( D e f e n d a n t )  v . B H A I K O  P R A S A D  a n d  o t h e r s  (P L A iN T i i r F s  ) •

L a n d h o ld e r  and  ie r ia n i— S u it  hy landholder fo r  d e c la ra tio n  o f  rig h t to tahe la n d  fro m  
occupancy-tenant f o r  c u lt im i'o n  o f  in d ig o — W a j ib -u l-a r z — -le t I  o f  1 8 7 7 , 

{S pecific  R e lie f  A c t) , s. 4 2 .

T h e  z a m in d a r s  o f  a  v i l l a g e  s u e d  a n  o c c n p a n c y - te n a n t  f o r  a, d e c la r a t io n  o f  t h e i r  

righ t; t o  m a iu t i i in  a  c u s to m  w h ic h  w a s  t h u s  r e c o r d e d  in  t h e  w a;V /j-u /-«r2 .— “  w h e n  

n e c e s s a r y ,  o n e  o r  t w o  b ig h a s  o u *  o f  t h e  te n a n ts i ’ l a j i d s  a r e  t a k e n  w ith  t h e i r  c o n s e n t  

(6 (S  khusJii) f o r  s o w in g  in d ig o .”  U p o n  t h e  b a s i s  o f  t h i s  e n t r y ,  t h e y  c l a im e d  

t o  b e  e n t i t le d  t o  t a k e  a  p o r t io n  o f  t h e  o c c u p a n c y - h o ld in g  a t  a  c e r t a i n  p e r io d  o f  th o  

y e a r ,  f o r  t h e  p u r p o s e  o f c u l t iv a t in g  in d ig o .

H e ld  b y  t h e  F u l l  B e n c h  t h a t  t h e  w o r d  ' '  IhusJti ”  u s e d  in  t h e  w a jib -u l  a rc  i n d i ­

c a t e d  t b a t ' t h e  la n d  w a s  o n ly  to  b e  t a k e n  w it h  t h e  o c c u p a n c y - t e n a n t ’s  c o n s e n t ,  a n d  t h e  

c lo s u in e u t  c r e a t e d  n o  r i g h t  o f t h e  n a t u r e  a l le g e d ,  n a m e ly  t o  t a k e  t h e  ] a n d  d o s p i t e  

t h e  t e n a n t .

P e r  T y r r e l l ,  J . —-T h a t  t h e  s u i t  w a s  n o t  m a in t a in a b le  u n d e r  t h e  s p e c i a l  p r o .  

v iE io n s o f  t h e  S p e c i f ic  R e l ie f  A c t  ( I  o f  1 8 7 7 ) .

T he plaintiffs in this ca se , B h airo  P ra sa d  S in g h  an d  B a g e sh a r  
S in g h , the zaraindars o f a  v illa g e  ^Kim ed P ip r i, c la im ed  a d ecla ra ­
tion o f their r ig h t  to tak e a p o rtion  o f  th e  c u ltiv a to ry  h o ld in g s  o f  
the ten an ts o f  the v ih a go  fo r  so w in g  in d ig o . T h e  c la im  w a s based  
on cu sto m . T h e  d efen d an t, b y  caste a Lunia  ̂ w a s  a n  o c c u p a n c y -  
tenant o f  la n d  in  the t i l la g e . I t  ap p eared  that th e  p la in tiffs  h a d

** S e c o n d  A p p e a l  N o . 1 1 4 1  o f  1 8 8 4 ,  f r o m  a  d e c r e e  o f  G . J .  N ic h o l l s ,  E s q . ,  O fTg. 
D iafcrict J u d g e  o£ A z a m g a r h ,  d a te d , thei 1 2 th  J u n e ,  1 8 8 4 , a f f irm in g  a  d e c r e e  o f  Kaai 
M u h a m m a d  W a ia ,  M u n s i f  o f  A z a i ia g a r h ,  d a t e d  t h e  2 0 t h  M arch ., 1 8 8 4 .


