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18S5 m o o d , J J ,  and the fa e ts  o f  tlie caso, a n d  tlio ju d g m e n ts  o f  the 
learn od  J u d g e s , w ill bo fo u n d  rep o rted  a t  p . AW, ante. T h eir  
LordsliipH dilFerod in o p in io n , O ld fio k l, J . ,  h o ld in g  th a t  the a p p li­
ca tion  .sliould bo disrnisstid, on  Uio g ro u n d  that tlic  C o u r t had no  
ju r isd ictio n  to en iortiiin  it , and M a h m o o d , J . ,  h o ld in g  th a t it 
sh o u ld  bo ullovvud. A n  ap p eal w as p referred  b y  th e a p p lica n ts to  
th e  F u ll C o u rt, fr o m  tho ju d g m e n t  o f  O ld fieh l, J . ,  u n d er s . 1 0  o f  
th e  L e tte r s  P a te n t  for th e N . - W ,  P r o v in c e s .

P a n d it  Ajndhia JNath a n d  M u n s h i Kashi Pfa&ady for the  
n p p e lla n ts .

B a b u  Ram Das Chaharbati and  M u n s h i Ram Prasad, fo r  the  
re sp o n d e n ts .

T h e  fo llo w in g  ju d g m e n ts  w e re  d e livered  b y  th e  F u l l  B e n c h

P e t h e r a m , C . J .— F o r  th e  re a so n s stated  in  th e ju d g m e n t  o f  
M r . J u stic e  M a h tn o o d , 1 a m  o f  op in ion  th a t th is a p p lica tio n  m u st  
he a llo w ed  w ith  costs,

Straigh t , BfioDiiuRST, a n d  Ty c r e ll , J J .,  c o n c u rre d .
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j ^ g g  JBe/ofe S i r  PK. C oiner Pc lhcram , 1^1, C h ie f  Ju stice , M r ,  Ju s tic e  S tra ig h ty  M r . ^ J m t m
B ro d f.v rs i, a n d  M r .  J u s tic e  Tiirre.lL.

R A G H U N A T ] !  d a s  ( P a T m o N K u )  v .  R A J  K U M A R  ( O m m T K  P a h t v ) "

C iv i l  P ro c e d u re  Code, s s .  2 0 6 ,  G22 — O rd e r a m m d in g  decree in  respect o f c o u ft-fe e  
in  p^'e-einptioi s u i t ~ E i g h  C o u r t ’s pow ers o f rev is ion .

A l l  o r d e r  u a  t o  c o s t s ,  c o i i t i i in e d  iu  a  d e c r e e  f o r  p r e - e m p t i o n ,  d i r e c t e d  t h a t ' t h e  

p l e a d e r ’ s  f e e s  s h o u l d  l>o c i i l c i i l a t e d  w it h  r e f e r e n c e  t o  t l i e  v a l u e  o f  t h e  c l a i m  a s  

s e t  f o r t h  i u  t h e  p l a i n t .  S u b s e q u e n t l y  t h e  C o u r t ,  p r o f e s s i n g  to  a c t  u n d e r  s .  2 0 8  

o f  t h e  C i v i l  r r o c n d u r o  C o d e ,  p a s s e d  a n  o r d e r  d ire c t in y r  t h e  a u ie n d n ie n fc  o f  th e  

d c c r e o  b y  c a l c u l a t i n g  th e  p l e a d e r ’ s  f e e s  u p o n  t h e  a c t u a l  v a l u e  o f  t h e  p r o p e r t y .

I k l d  b y  t h e  F u l l  B e n c h  t h a t  ih o  a l t e r a t i o n  o f  t h e  d e c r e e  w a s  i m p r o p e r ,  a n d  

w a s  n o t  a n  a m e n d m e n t  o f  t h e  k i n d  a u t h o r i z e d  b y  s .  20G  o f  t h e  C i v i l  P r o c e d u r e  

C o d e .

A n  o r d e r  p a s s e d  u n d e r  s .  2 0 6  n m e n d ln g  a  d e c r e e  i s  a  s e p a r a t e  a d ju d i c a t i o n ,  

a a d  i s  n o t  m e r e l y  a p u r t  o f  th o  o r i g i n a l  d e c r e e ,  a n d  s u c h  a n  o r d e r  i.s n o t  a p p e a l ,  

a b l e  u t jd e r  <?. 5 8 S  o f  t h e  C o d e .  S u c h  a n  o r d e r ,  t h e r e f o r e ,  c a n  b o  r e v i s e d  b y  t h o  

H i g h  C o u r t ,  n n d e r  jj. G22.

T h e  j u d g m e n t  of 'O lok ie i,d , J . ,  (1 )  r e v e r s e d ,  a n d  t h a t  o f  M ahm ood, J . ,  (2 ) 
a f f i r m e d .

*  A p p e a l  N o .  3  o f  1 8 8 5 ,  n n d e r  s .  1 0 ,  L e t t e r s  F a t e n t .  
{ ! )  A n t e , i u m ,  ( 2 ) / i j j t e ,  p .  2 7 8 .



VOL, V [ L ] A L L A H A B A D  SERIES.

I n tin s ca se , a d ecree  in  a su it to  en fo rce  a r ig h t o f  p r e -e m p ­
tion  w as p a ssed  b y  th e S u b o rd in a te  J u d g e  o f  B iire illy  on th e  
2 4 tli  M a r c h , ] 8 8 4 ;  and the order co n tain ed  in th a t  d e cre e  as to  co sts  
directed  th a t the pleader’ s fees sh ou ld  be ca lcn latcd  w ith  re fe ren ce  
to  the v a lu e  o f  the claim  as set forth  in  the p la in t. O n  the 18t1i 
A p r il ,  1 8 8 4 ,  th e d efen d an t a p p lie d  to  th e  C ou rt to  a m e n d  its  
d ecree in  re g a rd  to co sts , on the g ro u n d  th a t the p le a d e r ’s fees  
sh ou ld  be ca lcu la ted  w ith  referen ce to  th e a ctu a l v a lu e  o f  th e  
p ro p erty  to  w h ic h  the su it  re la te d . O n  th e  Gth M a y ,  1 8 8 4 ,  th e  
C o u r t  p assed  an  order as fo l lo w s : — “  In  p re -e m p tio n  ca se s , fe es  
sh ou ld  be ca lcu lated ^u p o n  th e  a ctu a l v a lu e  o f  the p r o p e r ty , a n d  
n o t  u p o n  a n y  other v a lu e . I n  p re p a r in g  th is d ecree , the v a lu e  
o f  the p ro p e rty  w as n ot re g a rd e d , a n d  fees w ere c o m p u te d  on  the  
a m o u n t o f  the cla im . T h e  decree sh o u ld  he co rre cted , a n d  it  is 
th erefo re  ordered th a t th e o r ig in a l decree be a m e n d ed , a n d  a fte r  
th e  co p y  th e re o f has b een  a m e n d e d , it  m a y  b e  re tu rn e d  to  the  
a p p lic a n t .”

T h e  d e fen d a n t applied  fo r  re v is io n  o f  this ord er to  the H ig h  
C o u rt. I t  w a s co n ten d ed  th a t the p le a d e r ’ s fees had  begn  w r o n g ly  
co m p u te d  w ith  referen ce to  the a ctu a l v a lu e  o f  th e p r o p e r ty , a n d  
th a t  the a m e n d m en t o f  the decree b y  the lo w er C o u r t w a s  n o t  an  
a m e n d m e n t o f  the k in d  a u th o rize d  b y  s. 2 0 6  o f  the C iv i l  P r o c e ­
d u re  C od e .

T h e  a p p lication  ca m e  for h e a r in g  b efo re  O ld fie ld  an d  51a ll-  
m o o d , J  J .  T h e  fo rm er le a rn e d  J u d g e  w as o f  op in ion  th a t th e  H  igh  
C o u rt h a d  no  p ow er to  re v ise  the o rd e r  o f  the lo w er C o u r t  in th is  
ca se , and th a t the a p p lica tio n  sh o u ld  th erefore b e  d ism isse d . 
M a h m o o d , J . ,  on  th e oth er h a n d , w as o f op in ion  th a t  th e  C o u r t  
w a s  co m p eten t to  r e n s e  th e  o rd e r , an d  th at tlie ord er w as n o t  
ju stifie d  b y  th e  p ro v isio n s o f  s. 2 0 6  o f  the Ci\al P r o c e d u r e  C o d e , 
a n d  sh o u ld  be set a sid e  as ut*a vires. T h e  ju d g m e n t s  o f  their  
L o rd sh ip s  w ill be fo u n d  rep o rted  at^p. 2 7 7 ,  ante.

U n d e r  b . 1 0  o f  th e L e tte r s  P a te n t  fo r  the H ig h  C o u r t , N .~ W .  
P r o v in c e s , th e  a p p lica n t appealed  to  th e F u ll C o u r t  fro m  th e  
ju d g m e n t  o f  O ld fie ld , J . ,  on  the g r o u n d  tn a t th e o rd er  o f  tJie 
S u b o rd in a te  J u d g e  w as op en  to  revision  b y  th e  H i g h  C o u r t , a n d  
th a t  i t  o u g h t  lo be re v ise d .
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B a b ii Dwarlca Mt/i Banarji for the a p p ella n t,

M u n sh i rSukh Ram fo r  tlie re sp o n d e n t.

The F u ll B ench  ( P e t h k r a m , U .  J . ,  and S t r a i g h t , B r o d h u r s t ,  

and T y r w R E L L ,  J J .)  co iic u rrin g  Avith the ju d g m e n t  o f  M a h m o o d ,  J . ,  
allow ed  th e-applicatioii w ith  co sts  to th e  p e tit io n e r .

TH E [NDJAN L A W  R E P O R T S , { V O L  V II.

B efore S i r  fF . C o m e r  P d lieram y K t .,  C h i f f  J u s tic e , M r .  Justice S tra ig h t ,
M r .  Justice E ro d h u rs t, and  M r ,  Justice T y r re ll .

.T I I I N G U U I  T E W A l l I  a n d  o t h e k s  ( P l a i n t i f f s )  v .  D U R G A  a n d  o th k h s
( d b i 'i c n d a n t s ) .  •

A c t X T I F I  o f  1873 ( N . - W .  P . Rp-nl / I c f ) ,  s .  9  — S a ? e  o f occupavaj-riyJds w ith
zam in d ar's  co n s en t^ A c c e p ta n c e  o f re n t l)ij z a m in d a r fro m  vendees— A c t I X
o f  1 8 7 2  (^Contract A c t) ,  ss. 2 , 2 d -^ E s to p p e l— A c t I  o f  1 8 7 2  {E v id e n c e  A c t) ,  ss.

1 1 5 , 1 1 6 .

U t id e r  a  d e e d  d a t e d  in  1 8 7 9 , th e  o c c n p a n c y - te n a n t i?  o f  l a n d  in  a  v i l l a g e  s o ld  t h e i r  

o c c u p a n c y - r ig h t s ,  a n d  t l ia  z a m in d a i ’9 t h e r e u p o n  i i i a t i t u t e d  a  s u i t  fo r  a  d e c la r a t io n  

t h f f t ' t h e  s a l e - d e e d  w a s  in v a l id  u n d e r  s .  9 o f  A c t  X V I I I  o f  1 8 7 3  ( t h e  N .- W . P .  R e n t  

^ c t  ill fo r c e  i n  1 8 7 9 ) ,  a n d  fo r  e je c t m e n t  o f  th e  v e n d e e s ,  w h o  h a d  o b t a in e d  p o s s e s ­

s i o n  o f  t h e  la n d .  I t  w a s  f o u n d  t h a t  t h e  z a n a in d a r a  h a d  c o n s e n t e d  t o  t h e  s a l e  t o  

;  th e  v e n i ie e s ,  a n d  r e c e iv e d  f r o m  t h e m  a r r e a r s  o f  r e n t  d u e  o n  t h e  h o ld in g  h y  t h e

/  v e n d o r s ,  a n d 'h a d  r e c o g n iz e d  t h e m  a s  t e n a n t s .

/7 e Z f ib y  t h e  F u l l  B e n c h  t h a t  t h e  s n le - d e e d  w a s  i n v a l i d  w it h  r e fe r e n c e  t o  t h o

p ro v is io n s o f S8. 2  a n d  2 3  o f  t ^ e  C o n t r a c t  A  cfc, in a s m u c h  a s  i t s  o b j e c t  w a s  t h e

■ rau sfer o f  o c c u p a n c y - r ig h t s ,  w h ic h  w a s  p r o h ib i t e d  b y  s . 9  o f  A c t  X V I I I  o f  1 8 7 3 .

//e/rti a l s o ,  t h a t  s .  1 1 5  o f  th e  E v i d e n c e  A c t  im p l i e s  t h a t  n o  d e c la r a t io n ,  a c t ,  

,-r o m is s io n  w il l  a u iiS n n t  t o  a n  e s to p p e l ,  u n le s s  i t  h a s  c a u s e d  t h e  p e r s o n  w h o m  i t  

c o n c e r n s  t o  a l t e r  h i s  p o s i t io n ,  a n d  t o  d o  t h i s  h e  m u s t  b o t h  b e l ie v e  in  t h e  f a c t s  s t a t e d  

o r  s u g g e s t e d  b y  i t ,  a n d  m u s t  a c t  u p o n  s u c Ll b e l i e f ; t h a t  in  th o  p r e s e n t  c a s e  i t  c o u ld  

n o t  b e  s a i d  t h a t  t h e  v e n d e e s  w e r e  m i s l e d  b y  t h e  f a c t  t h a t  t h e  z a m i u d a r s  w e r e  c o n ­

s e n t in g  p a r t ie s  t o  t h e  s a le - d e e d  ; t h a t  t h e y  c o u ld  n o t  p le a d  ig n o r a n c e  t h a t  t h e  d e e d  

w a s  u n la w fu l  a n d  v o id  ; t h a t  i t  h a d  n o t  b e e n  sh o w n  t h a t  t h e y  a c t e d  u p o n  t h e  z a m in -  

d a r s ’ a g r e e m e n t  t o  t a k e  n o  a c t io n ,  s o  a s  to  a l t e r  t h e i r  p o s i t io n  w it h  r e fe r e n c e  t o  t h e  

la n d  ; a n d  t h a t ,  u n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  z a m in d a r s  w ei'e  n o t  e s t o p p e d  f r o m  

m a in t a in in g  t h a t  t h e  s a le - d e e d  w a s  in v a l id .

IJ fJ d n lm  t h a t  th o  z a m in d a r s  h a v i a ^  a c c e p t e d  t h e  v e n d e e s  a s  t e n a n t s  a n d  

t!>ken  r e n t  f r o m  t h e m ,  a  t e n a n c y  w a s *  t h e r e b y  c o n s t i t u t e d  u n d e r  t h e  R e n t  L a w  ;  

t h a t  t h e  v e n d e e s  w ere  t h e r e fo r e  » o t  t r e s p a s s e r s  j  a n d  t h a t  t h e r e f o r e  t h e  q u e s t i o a  a s  

t o  e je c t m e n t  d id  n o t  f a l l  w ith in , t h e  i u r i s d i c t i o n  o f  t h e  C iv i l  C o u r t .

The judgment of O^jiFiBLD, J. (1) reversed, and that of M a h m o o d , J. (2) 
affirmed. ^

*  A p p e a l  N o ,  i  o f  1 8 8 5 , tu id e r  s .  1 0 ,  L e t t e r s  P a t e n t .

( 1 )  dntCf p ,  5-15. ( I )  A n t e , 5 1 2 .


