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had made any siieli ytat*onuMiis, and so forth, The conrso adoptfrd
by the Judge was contrary to i)ra.ciic6, and inconsistent with all
tlie rules roffulaiintr tlie aduiirisibility of evidonce, and Phear, J ,
in the case mentioned above, has pointed out the mischief and
dan"Jers of snch a mode of procedure.

Under the circurn«tance» | Ciuinot allow tiie conviction of Dan
vS;ihai to stiiiid, and, it bein”; reversed, ho is acquitted.

Conviclior/ gnashetl.

APPELLATE CIVIL,

Bejore Sir w. Comer Pe.ihtruin, Kt,, Chief Justlcs, and M r, Justice Bfiiclhvr?!.

ITADIIEY LAfj AND OTUEiis (Plaintiffs) v. MAIIKBfl LRASAI) a'v»
A«OTHKIi: (UE 1?ENOANTI»)e.

JUMiiirgitiiilnnmt of dtarijp,—Eqndahk" estoppel.

An ovrncr of property Y g'rant tlicrc'Trom of iiu annuity, V'ith npro-
viso that, in case of; failare to p;ij the same, the grimtei! and her Ixv.rs fUioulil

1)6 entitled to take poHscsslon of the iiropcrty. Ho Kuh.st.H[ueully inortkagod th«

same propert.y, by «n iiisl.riimeiit which set out that it- was his abaohiteiy. After

this he piM(V the fiuniiity till tiio <li.'jvth of fciu! whorio hoir ho was.

The mortgagees obtained adecron upon thoir deed, tuul in exoeuliou there if the

property was attached and sohl, rind the docrce-lioldora obtained pos.'CMsion. The

heirs of the mortgagor sued tho decree-liohiers for recovery of posHC.ssiou and

for arrears of the amiiiity, claiming under the terms of the grant, '

Held that the charge inergtid and wan cxtiiiguishoii, an | as the grantor h;ul
professed to transfer the property to the niort,ij;accfi unincumbered, be vifas bound
to give it over to them free from ineuuihrance, nnd it would not Hr in hN

month, nor in the moutlia of his huir-J, to sut up the charge ajxaiust tho niortgagee«
and their Tendeea.

In 1844, one Shaikh Haidar Ali sold certain zamindari pro-
perly to Sheikh Abdullah, tho brother of his wife Musamtnat
Zainab Bibi. As 2ainab Bibi's dower was dut®, Abdullah, on
tho 8th March, 1844, executed in her favour an instrument
ewhereby he promised to pay tp~her and her heirs, outof the income
of the property purchased by him from Haidar Ali, an annuity of
Bs. 100 down to the year 1862, and, after that year, of Rs. 200.
It was stipulated tha], io the event of failure by the grantor or
his heirs to pay the said annuity, the property, out of the income

. First Appael No. 139 of 1884, froto a decree of Babu Abinaah Cliar
Banei'ji Suhordioate Judge of Allahabad, dated the 21th June 1884.
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of wliicli ii Avas payaljle, should become the property of the grantee
and her heirs, and they should be entitled to obtain possession of
it. After the execution of this instrument, Abdullah remained in
possession of the property, and paid the annuity. On the 5th
June, 1868, he mortgaged the piroperty to Mahesh Prasad and
I'artab Narain, the defeudiints in the present suit, by a deed in
which he deacribed it as his absolutely, and made no mention of
the charge hekl upon it by J\ltisammat Zainab Bibi. In March,
1873, the mortgagees obtained a decree on their deed against tlie
mortgagor, and, in execution thereof, the property was attached
and put up for saie, and was j>iirehase<l by the deeree-holders
themselves, who obtained possession. On the 25th May, 1878, Mns-
ammat Zainab Bibi died, and Sheikh Abdullah survived her a few
days only. The sons of the latter, who were the nephews and
heirs of Miisanimat Zainab Bibi, sold half their rights toone
Kadhey Lai, by a sale-deed dated the S*th March, 1883.

The present suit was brought by Radhey Lai and the sons of

Abdullah to reeover possession of the property, and for lis. 1,200
as arrears of tliB annuity i'roui 1254 to 1289 fasli, clainring under
the terms of the deed of the 8th March, 1844. The defendant
pleaded {intet™ alia) that, upon the death of Musammat Zainab Bibi,
tlie right to receive the annuity devolved upon the grantor and liis

heirs, and consequently merged and was estinguislied, and could,
not now be enforced.

The Court of first instance dismissed the suit on the grounds,y

first that it was barred by limitation, and, secondly, that the charge
was extinguished when the right to receive the annuity devolved
upon Abdullah by inheritance from Musammat Zainab Bibi.

The plaintiffs appealed to the High Court.

Mr. iV. L. raliologus and fnila Juala Prasad, for the appel-

lants. o
m

Mr. W. M. Colvin, Munshi Banuman Prasad™ and Pam Pra-
sad™ and Babu Oprokash Chander Mukarji forihe respondents.

PetheraMj, 0. J.— 1 am of opinion that this appeal must be
dismissed. The facts are, that one Shaikh Abdullah, being iu
possession of a certain property® made a grant from it of an

Sfi5

1885

Y Lalj
V.
Mahesh
PIIASAL),



8G6 THE INDIAN LAW UEI'OUTS. [VOL. vii.

1885 annuity to liis sister and her heirs, with a proviso that, in case of
KiDHEf LaL fliikire to pay the annuity, tlio grantee and her heirs shouhl be
MaiV;eSh entitled to take possession of the property. lie paid the annuity
PIIASAD. and kept possession, and sabso,quently niortgaojed the property to

the present defendants, and, by the terms of the mortcrafre, de-
clared that the property was ahsohitely liis own, and that no other
person had any interest in it. He remained in possession, and
J>aid the annuity till his sister’s deatlii He was then iier heir
and therefore the whole ri*ht to the charge, and the right to
possession in default of payment, vested in him.

The charge consequently merged and was extinguished, and as
he had previously professed to transfer the property to the defen-
dants unincumbered, he was bound to give it over free from in-
cjumbrunce. The eliarge having been extinguished in his luinds®
he then bad what he professed to have at the time when he
executed the mortgage, and it would not lie in his mouth, nor in
mouths of his two sons, to say that the chargo was still existincr,
a?id could be set up against the niortgugeos and their vendees.
This would amount to taking advantagfo of bis own fraud— a
course which no Court of law would allow for a moment. 1 am
therefore of opinion that the Subordinate Judge was right, and
that the ap))eal nuist be dismissed with costs.

Eiiodhurst, t).— | am of the same opinion.
Appeal dismissed.
1885
tuhj 4 FULL BENCH.
Befoi'e Sir PF. Comer Petlibram, K t, Chief Justice, Justice Straight, M r. J uslice

Brodhurst, mid Mr, Justicc TyrrtU.
ABADI HUSAIN (pLAIN'OTff), v. JUUAWAN LAL and oraBRs (Defendants).*

Landhflchr and tenant— Transfer ofrJ~jht of occupancy”— LeAse—Mortgage—
Zar-i-'ptshgi » Uase— Act X II~ f 1881 (iv -1f. P. Rent Act) ss. 8, 9.

The occupancy-tenantsr Ol certain Jand executed a sar-i-peskgi lease in
favnnr of certain persons, by which, in consideration of a sum of mouey, it wag

agresd that the latter ahonld have the right of occupying and cultivating fcha

. Second Appeal No. 950 of 1884, from a decree of Pandit Jagat Narai
Subordinate .Judge of Farakhabad, dated the 14th April, 1884,reversing a decree
of Maulvi Muair-nd-dia Ahinad, Munsif of Kanauji datfed the 39ih Dtcemb'er,
1883.



