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had m ad e a n y  siieli ytat^onuMiis, a n d  so fo r th ,  
b y  th e  J u d g e  w as co n tra ry  to i)ra.ciic6, and  
tlie rules rof^ulaiintr tlie aduiirisibility o f  evid  
in  th e  ca se  m en tio n ed  a b o v e , has poin ted  
dan"^ers o f  snch a m od e o f  p ro c e d u re .P* *■

U n d e r  the circu rn «tan ce» I  Ciuinot a llo w  
vS;ihai to stiiiid , a n d , it bein^; re v e rse d , ho is
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T h e  co n rso  adoptf^d 
in c o n siste n t w ith  a ll 

on ce , an d  P h ea r , J  , 
o u t the m isc h ie f and

tiie co n v ictio n  o f  D an  
a cq u itte d .

Con viclior/ qnashetI.

1 8 8 5  
J u ly  3 .

APPELLATE CIVIL,

B e jo re  S ir  W . Com er Pe.ihtru in , K t , ,  C h ie f Ju stlcs , a n d  M r ,  J u s tic e  Bfiiclhvr?!.

IIA D IIE Y  L A fj AND OTUEiis ( P la in t i f f s )  v. M A llK B fl L’ R A S A I) a'v'»
A «OTH Ki: ( UE 1?EN0ANTi»)•.

JUMiirgitiiilnnmt o f  dtarijp,—'Eqndahk‘ estoppel.

A n  o v r n c r  o f  p r o p e r t y  .*i g 'r a n t  t lic rc 'T ro m  o f  iiu  a n n u i t y ,  V 'ith  n p r o ­

v i s o  t h a t ,  i n  c a s e  of; f a i l a r e  to  p ; i j  t h e  s a m e ,  t h e  g r im te i !  a n d  h e r  Ixv .rs fUioulil 

1)6 e n t i t l e d  t o  t a k e  p o H sc ss Io n  o f  t h e  i i r o p c r t y .  H o  K uh.st.H [ueully  in o r t K a g o d  t h «  

s a m e  p r o p e r t .y ,  b y  « n  i i i s l .r i im e ii t  w h ic h  s e t  o u t  t h a t  it- w a s  h is  a b a o h i t e iy .  A f t e r  

t h i s  h e  piM(,V t h e  f iu n i i i ty  t i l l  t i i o  <li.'jvth o£ fciu! w horio  h o ir  h o  w a s .

T h e  m o r t g a g e e s  o b t a in e d  a d e c r o n  u p o n  t h o ir  d e e d ,  tu u l in  e x o e u l i o u  t h e r e  i f  th e  

p r o p e r t y  w a s  a t t a c h e d  a n d  s o h l ,  rin d  t h e  d o c r c e - l io ld o r a  o b t a i n e d  pos.'C M sion . T h e  

h e i r s  o f  t h e  m o r t g a g o r  s u e d  t h o  d e c r e e - l i o h i e r s  f o r  r e c o v e r y  o f  posH C .ssiou  a n d  

f o r  a r r e a r s  o f  t h e  a m i i i i t y ,  c l a i m i n g  u n d e r  t h e  t e r m s  o f  t h e  g r a n t ,  '

Held t h a t  the c h a r g e  inergtid a n d  wan cx t i i igu ish o ii ,  an I a s  th e  g ran to r  h;ul 

p ro fe s se d  to  t r a n s f e r  the  p r o p e r ty  to the niort,ij;a!^'ccfi un in cum bered ,  be  vifas bound 

to g iv e  i t  o v e r  t o  th e m  fr e e  f ro m  in eu u ih ran ce ,  nnd it  w ould  n o t  Hr in  hi î 

m on th ,  n or  in  th e  m outlia  o f  h is huir-J, to su t  u p  th e  c h a r g e  ajxaiust tho  n io r tg a g e e «  

a n d  their Tendeea.

I n  1 8 4 4 ,  one S h a ik h  H a id a r  A li  sold certa in  z a m in d a ri p ro ­
p e r ly  to  S h e ik h  A b d u lla h , th o  broth er o f  his w ife M u sa m tn a t  
Z a in a b  B ib i .  A s  2 a in a b  B ib i’ s d o w e r  w as dut^, A b d u lla h , on  
th o  8th  M a r c h , 1 8 4 4 ,  e x e c u te d  in  h e r  favou r an in s tr u m e n t  
•whereby h e prom ised  to  p a y  tp^her a n d  her h e irs , o u t  o f  the in com e  
o f  th e  p ro p e r ty  p u rch a se d  b y  h im  fr o m  H a id a r  A l i ,  an  a n n u ity  o f  
B s . 1 0 0  d o w n  to  the y e a r  1 8 6 2 ,  a n d , a fte r  that y e a r , o f  R s . 2 0 0 .  
I t  w as stip u la te d  tha|, io  th e  e v e n t o f  fa ilu re  b y  th e g r a n to r  or  
h is h eirs to  p a y  the said a n n u ity , the p ro p e rty , o u t o f  the in c o m e

•  F i r s t  A p p a e l  N o .  1 3 9  o f  1 8 8 4 ,  f r o t o  a  d e c r e e  o f  B a b u  A b in a a h  C l i a n d e r  
B a n e i ' j i  S u h o r d i o a t e  J u d g e  o f  A l l a h a b a d „  d a t e d  t h e  2 1 t h  J u n e  1 8 8 4 .
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1885o f  w liicli i i  Avas p ayaljle , sh o u ld  b e c o m e  the p ro p erty  o f  th e  g r a n te e  
a n d  her h eirs, and th e y  sh ou ld  be en titled  to  o b ta in  p o ssessio n  o f  
it. A fte r  the execu tion  o f  this in s tr u m e n t , A b d u lla h  rem a in ed  in  
possession  o f the p ro p erty , and paid  the a n n u ity . O n  the 5 th  
J u n e , 1 8 6 8 , he m o rtg a g ed  the piroperty to M ah esh  P ra sa d  and  
I 'a r ta b  N a ra in , the defeudiints in  the p resen t su it , b y  a  deed in  
w hich  he deacribed it as h is a b so lu te ly , and m ade n o  m e n tio n  o f  
th e ch a rg e  hekl upon it b y  J\Itisammat Z a in a b  B ib i. I n  M a r c h ,  
1 8 7 3 ,  the m o rtg a g e e s  obtain ed  a decree on their d eed  a g a in s t  tlie  
m o r tg a g o r , an d , in ex e cu tio n  th ereof, the p ro p erty  w as a ttach ed  
a n d  p u t up for sa ie , and  w as j>i.irehase<l b y  th e d e ere e -h o ld ers  
th em selv e s , w ho obtain ed  possession . O n  the 2 5 th  M a y , 1 8 7 8 ,  M n s -  
a m m a t Z a in a b  B ibi d ie d , and S h e ik h  A b d u lla h  su rv iv ed  h er a fe w  
d a y s o n ly . T h e  sons o f  th e la tte r , w ho w ere th e  n e p h ew s an d  
h eirs o f  M iisa n im at Z a in a b  B ib i, so ld  h a lf their r ig h ts  to  on e
K a d h e y  L a i , b y  a sa le -d eed  dated  the S ^ th  M a rch , 1 8 8 3 .

T h e p re sen t suit w as b ro u g h t b y  R ad h ey  L a i an d  th e sons o f
A b d u lla h  to reeover possession  o f  th e  p ro p e r ty , an d  for l i s .  1 ,2 0 0  
as arrears o f  tliB a n n u ity  i'roui 1 2 S 4  to 1 2 8 9  fasli, clainring  u n d er  
th e  te rm s o f  the deed o f  the 8th  M a r c h , 1 8 4 4 . T h e  d e fen d a n t  
pleaded {intet  ̂ alia) that, u p o n  the death o f  M u sa m m a t Z a in a b  B ib i ,  
tlie  r ig h t to receive the a n n u ity  devolved  upon the g ra n to r  and liis  
h eirs , and co n se q u en tly  m erg e d  and w as e stin g u is lie d , an d  could, 
n o t n o w  b e  en forced .

T h e  C o u rt o f  first in sta n ce  d ism issed  th e  suit on the s r o u n d s ,O  y
first th a t it w as barred b y  lim ita tio n , a n d , secon d ly , that th e c h a r g e  
w as e x tin g u ish e d  w hen th e rig h t to receive the a n n u ity  d e v o lv ed  
u p o n  A b d u lla h  b y  in h eritan ce from  M u s a m m a t Z a in a b  B ib i.

T h e  p la in tiffs  a p p ea led  to th e  H ig h  C ou rt.

M r . iV . L. raliologus and fn ila  Juala Prasad, for th e a p p el­
la n ts . **

m
M r . W. M. Colvin, M u n sh i Banuman Prasad  ̂ and Pam Pra­

sad̂  a n d  B a b u  Oprokash Chander Mukarji f o r i h e  re sp o n d e n ts .

PetheraM j, 0 . J .— I  a m  o f  o p in io n  that this ap p eal m u st be  
d ism isse d . T h e  fa cts  a r e , th at on e S h a ik h  A b d u lla h , b e in g  iu  
p o ssessio n  o f  a  certain  property^ m a d e  a g ra n t  fr o m  it  o f  an
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an n u ity  to liis sister and h er h e irs , w ith  a p ro viso  th a t, in case o f  
fjiikire to p a y  the a n n u ity , tlio g r a n te e  and h e r  h eirs shouhl be  
entitled  to tak e p ossession  o f  the p ro p e rty . l i e  paid  the a n n u ity  
and k ep t p ossession , and sabso ,q u en tly  niortgaojed the p ro p e r ty  to 
the present d efen d an ts, a n d , b y  th e te rm s o f  the mortcrafre, d e ­
clared th at th e  property  w as a h so h ite ly  liis o w n , and th a t n o  other  
person had a n y  in terest in  it. H e  re m a in e d  in  possession , and  
]>aid the a n n u ity  till his s iste r ’ s d eatli. H e  w as th en  iier h eir  
and th erefo re  the w h ole r i^ h t  to the c h a r g e , and th e  r ig h t  to  
possession  in d e fa u lt o f p a y m e n t, v e ste d  in  h im .

T h e  c h a rg e  co n se q u en tly  m e r g e d  and w as e x tin g u ish e d , and as 
he had p re v io u s ly  p rofessed  to tra n sfer  the p ro p erty  to the d efen ­
d an ts u n in c u m b e re d , h e  w a s  b ou n d  to  g iv e  it o ver free  fro m  in -  
cjum brunce. T h e  eliarge  h a v in g  b een  ex tin g u ish ed  in  his luinds^ 
he th en  bad w h a t he p ro fessed  to h a v e  at the t im e  w hen  he 
ex e cu ted  the m o r tg a g e , and  it w ou ld  n o t  lie in  his m o u th , nor in  
m o u th s o f his tw o son s, to sa y  th at the ch argo  w as still existincr, 
a?id could  be set up a g a in st  the n io rtgu g eo s and th eir  ven dees. 
T h is w o u ld  a m o u n t to ta k in g  advantaofo o f  bis o w n  fr a u d — ar- o  o
course w h ich  no C ou rt o f  law  w o u ld  a llo w  for a m o m e n t. 1 am  
th erefore  o f  op in ion  th a t the S u b o rd in a te  J u d g e  w as r ig h t , and  
that the ap))eal nuist be d ism issed  w ith  costs.

E iiodhurst , t).— I am of the same opinion.
Appeal dismissed.

FULL BENCH.

Befoi'e S i r  PF. Com er Petlibram , K t ,  C h ie f  Justice, Justice  S tra ig h t, M r .  J  uslice
B ro d h u rs t, m id  M r ,  J u s tic c  T y r r tU .

A B A D I H U S A I N  (pLAiN'OTff), v. J U U A W A N  L A L  and oraBRs (D e fe n d a n ts ) .*

L a n d h f lc h r  a n d  ten an t— T ra n s fe r  o f r J ^ j h t  o f  o ccu p a n c y ” — LeAse— M o rtg a g e —  

Z a r-i- 'p ts h g i  ”  Uase— A c t X l l ^ f  1 8 8 1  ( i V - I f .  P .  R e n t A c t )  ss. 8 , 9 .

T h e  o c c u p a n c y - t e n a n t s r  o l  c e r t a i n  J a n d  e x e c u t e d  a  s ar-i-p eskg i l e a s e  in  

f a v n n r  o f  c e r t a i n  p e r s o n s ,  b y  w h ic h ,  in  c o n s i d e r a t i o n  o f  a  s u m  o f  m o u e y ,  it: w ag  

a g r e s d  t h a t  t h e  l a t t e r  a h o n ld  h a v e  t h e  r i g h t  o f  o c c u p y i n g  a n d  c u l t i v a t i n g  fcha

•  S e c o n d  A p p e a l  N o . 9 5 0  o f  1 8 8 4 ,  f r o m  a  d e c r e e  o f  P a n d i t  J a g a t  N a r a i n ,  
S u b o r d i n a t e  . J u d g e  o f  F a r a k h a b a d ,  d a t e d  t h e  1 4 t h  A p r i l ,  1 8 8 4 , r e v e r s i n g  a  d e c r e e  
o f  Maulvi M u a i r - n d - d i a  A h i n a d ,  M u n s i f  o f  K a n a u j i  d a tfe d  t h e  3 9 i h  D t c e m b 'e r ,  
1 8 8 3 .


