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1885 iifFs cannot succeed without araonding the plaint, and striking out
ABAN ‘̂ iNcn name 01" tlio othei* plaintiff. The facts upon which the judg  ̂

V. nifint of tho Judge is founded are as follows :—One of the plain-
iSiAiL k'han. Musammat Lado, is the Avidow of one of the co-sharers of the

vilhifje. Her hnsband at his death was a member of a joint Hin­
du family ; his widow, Musummat Lado, therefore, did not succeed 
to tile estate of her husbatul, which was inherited by the other 
members of the fomily. She had only a right of maintenance 
out of the estate of her late husband; she was therefore not a 
co-sharer in the village, and therefore had no right to claim pre­
emption. She must, for the purposes of this suit, be regarded as 
a stranger.

Now, in the plaint, both the plaintiffs allege themselves to be 
jointly interested in the village, and they jointly claimed pre­
emption. One of them, Musammat Lado, is not entitled to claim 
pre-emption, and the other plaintiff therefore cannot claim pre­
emption entirely on his own account without amending the plaint. 
Under a Full Bench ruling of this Court—Damodar Das v. Gokal 
Chand (1), the plaint cannot be amended at this time of day s 
with the petition of plaint as it now stands, the plaintiffs canuot 
Eucceed. The appeal is dismissed with costs.

E r o d h u r s t , J.— I am of the saine opinion.
Appeal dismissed,.

1885 
July 3.

APPELLATE CRIM INAL.

B ‘‘J o re  J / r .  Justice  S tra ig h t.

Q U E E N - E M P R E S S  v- D A N  S A H A I .

Criminal PV'Ocedure Code, s. 288— Trial before Court of Session—Evidence 
given before committing Magistrate used at trial to contradict witnesses.

S. 238 of the Criminal Procedure Code was never inf.ended to be used so as to 
enable a Court trying a ciiuse to take a ^itnese’3 deposition biodily from the commit­
ting Magistrate’s record, and to  trea^jit aa evidence before the Court itself. Qwen v. 
AmLa%ulla f2) referred to. ^

r
A  Judge is bound to put to tbs witnesses wliora he proposes to contradict by 

their statements made before the committing Magistrate, the whole or sach portions 
o£ their depositions a3 helnteuds to rely upon in his decision, so as to afford them 
an opportunity of explaining tkeir meaning, or denying that they had made any 
sueh statsments, and so forth. :

(1 ) ante, p. 79. (2 ) 12 B. L. B., App. 15.
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la  ft case in which the Sessions Court had neglected to apply the ahove rules, 

gT RAlG H T , J. qnashetl the conviction.

In  this case two persons named Hansi and Dan Saliai were 
tried by the Officiating Sessions Judge of Mainpuri on a charge, 
inider s. 304 of the Penal Code, of culpable homicide not amount­
ing to murder. Both the prisoners were convicted. In the course 
of his judgment, the Sessions Judge made the following observa­
tions :—

“ The statements of the witnesses, Kanabia, Tejraj, and Amau 
Singh differ from those made before the commitfciug Magistrate 
in omission of Dan Sahai and accused’s name. They state that
Hansi alone was the assaihint of the deceased........The witnesses
have evidently come into* this Court with the intention of screen­
ing Dan Sahai, accused. The statements implicating him, made 
before the committing Magistrate, differ on this point, as already 
mentioned ; but, under s. 2 8 8  of the Criminal Procedure Code, 1 
can use the statements made in, the Magistrate’s Court, and thereby 
defeat this conspiracy to defeat justice. That Dan Sahai was there 
I have no doubt. His iiame has been mentioned all alono: from 
the very beginning in the magisterial proceedings, and he*made the 
first report to the police,”

The accused Dari Sahai appealed to the High Court. He was 
not represented.

The Junior Qovernment Pleader Dwurka Nath Banarji)-^
for the Court.

S t r a ig h t , J.—*The judge has quite misunderstood the provi­
sions of s. 288 of the Criminal Procedure Code. That section was 
never intended to be used so as to enable a Court trying a cause 
to take a witness’s deposition bodily from the Magistrate's record, 
as the Judge has done here, and to treat it as evidence before itself ; 
and I entirely concur in the remarks made on this head by Phear, 
J., in Quem v, Amanulla (1). At aily rate, the Judge was bound 
to put to the witnesses he proposed to co’niradict by their former 
statements the whole or such portions of their depositions as he 
iiitended to rely upon in his decision, so «ts to afford them ari 
opportunity of explaining their meaning, or denying that they

(1) 12 B. L. R.; App. 15.
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had m ad e a n y  siieli ytat^onuMiis, a n d  so fo r th ,  
b y  th e  J u d g e  w as co n tra ry  to i)ra.ciic6, and  
tlie rules rof^ulaiintr tlie aduiirisibility o f  evid  
in  th e  ca se  m en tio n ed  a b o v e , has poin ted  
dan"^ers o f  snch a m od e o f  p ro c e d u re .P* *■

U n d e r  the circu rn «tan ce» I  Ciuinot a llo w  
vS;ihai to stiiiid , a n d , it bein^; re v e rse d , ho is
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T h e  co n rso  adoptf^d 
in c o n siste n t w ith  a ll 

on ce , an d  P h ea r , J  , 
o u t the m isc h ie f and

tiie co n v ictio n  o f  D an  
a cq u itte d .

Con viclior/ qnashetI.

1 8 8 5  
J u ly  3 .

APPELLATE CIVIL,

B e jo re  S ir  W . Com er Pe.ihtru in , K t , ,  C h ie f Ju stlcs , a n d  M r ,  J u s tic e  Bfiiclhvr?!.

IIA D IIE Y  L A fj AND OTUEiis ( P la in t i f f s )  v. M A llK B fl L’ R A S A I) a'v'»
A «OTH Ki: ( UE 1?EN0ANTi»)•.

JUMiirgitiiilnnmt o f  dtarijp,—'Eqndahk‘ estoppel.

A n  o v r n c r  o f  p r o p e r t y  .*i g 'r a n t  t lic rc 'T ro m  o f  iiu  a n n u i t y ,  V 'ith  n p r o ­

v i s o  t h a t ,  i n  c a s e  of; f a i l a r e  to  p ; i j  t h e  s a m e ,  t h e  g r im te i !  a n d  h e r  Ixv .rs fUioulil 

1)6 e n t i t l e d  t o  t a k e  p o H sc ss Io n  o f  t h e  i i r o p c r t y .  H o  K uh.st.H [ueully  in o r t K a g o d  t h «  

s a m e  p r o p e r t .y ,  b y  « n  i i i s l .r i im e ii t  w h ic h  s e t  o u t  t h a t  it- w a s  h is  a b a o h i t e iy .  A f t e r  

t h i s  h e  piM(,V t h e  f iu n i i i ty  t i l l  t i i o  <li.'jvth o£ fciu! w horio  h o ir  h o  w a s .

T h e  m o r t g a g e e s  o b t a in e d  a d e c r o n  u p o n  t h o ir  d e e d ,  tu u l in  e x o e u l i o u  t h e r e  i f  th e  

p r o p e r t y  w a s  a t t a c h e d  a n d  s o h l ,  rin d  t h e  d o c r c e - l io ld o r a  o b t a i n e d  pos.'C M sion . T h e  

h e i r s  o f  t h e  m o r t g a g o r  s u e d  t h o  d e c r e e - l i o h i e r s  f o r  r e c o v e r y  o f  posH C .ssiou  a n d  

f o r  a r r e a r s  o f  t h e  a m i i i i t y ,  c l a i m i n g  u n d e r  t h e  t e r m s  o f  t h e  g r a n t ,  '

Held t h a t  the c h a r g e  inergtid a n d  wan cx t i i igu ish o ii ,  an I a s  th e  g ran to r  h;ul 

p ro fe s se d  to  t r a n s f e r  the  p r o p e r ty  to the niort,ij;a!^'ccfi un in cum bered ,  be  vifas bound 

to g iv e  i t  o v e r  t o  th e m  fr e e  f ro m  in eu u ih ran ce ,  nnd it  w ould  n o t  Hr in  hi î 

m on th ,  n or  in  th e  m outlia  o f  h is huir-J, to su t  u p  th e  c h a r g e  ajxaiust tho  n io r tg a g e e «  

a n d  their Tendeea.

I n  1 8 4 4 ,  one S h a ik h  H a id a r  A li  sold certa in  z a m in d a ri p ro ­
p e r ly  to  S h e ik h  A b d u lla h , th o  broth er o f  his w ife M u sa m tn a t  
Z a in a b  B ib i .  A s  2 a in a b  B ib i’ s d o w e r  w as dut^, A b d u lla h , on  
th o  8th  M a r c h , 1 8 4 4 ,  e x e c u te d  in  h e r  favou r an in s tr u m e n t  
•whereby h e prom ised  to  p a y  tp^her a n d  her h e irs , o u t  o f  the in com e  
o f  th e  p ro p e r ty  p u rch a se d  b y  h im  fr o m  H a id a r  A l i ,  an  a n n u ity  o f  
B s . 1 0 0  d o w n  to  the y e a r  1 8 6 2 ,  a n d , a fte r  that y e a r , o f  R s . 2 0 0 .  
I t  w as stip u la te d  tha|, io  th e  e v e n t o f  fa ilu re  b y  th e g r a n to r  or  
h is h eirs to  p a y  the said a n n u ity , the p ro p e rty , o u t o f  the in c o m e

•  F i r s t  A p p a e l  N o .  1 3 9  o f  1 8 8 4 ,  f r o t o  a  d e c r e e  o f  B a b u  A b in a a h  C l i a n d e r  
B a n e i ' j i  S u h o r d i o a t e  J u d g e  o f  A l l a h a b a d „  d a t e d  t h e  2 1 t h  J u n e  1 8 8 4 .


