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iffi’s cannot succeed without araonding the plaint, and striking out
name (' tlio othei* plaintiff. The facts upon which the judgh
nifint of tho Judge is founded are as follows :(—One of the plain-
Musammat Lado, is the Avidow of one of the co-sharers of the
vilhifje. Her hnsband at his death was a member of a joint Hin-
du family ; his widow, Musummat Lado, therefore, did not succeed
to tile estate of her husbatul, which was inherited by the other
members of the fomily. She had only a right of maintenance
out of the estate of her late husband; she was therefore not a
co-sharer in the village, and therefore had no right to claim pre-

emption. She must, for the purposes of this suit, be regarded as
a stranger.

Now, in the plaint, both the plaintiffs allege themselves to be
jointly interested in the village, and they jointly claimed pre-
emption. One of them, Musammat Lado, is not entitled to claim
pre-emption, and the other plaintiff therefore cannot claim pre-
emption entirely on his own account without amending the plaint.
Under a Full Bench ruling of this Court—Damodar Das v. Gokal
Chand (1), the plaint cannot be amended at this time of day s
with the petition of plaint as it now stands, the plaintiffs canuot
Eucceed. The appeal is dismissed with costs.

Eroanurst, J.— | am of the saine opinion.

Appeal dismissed,.

APPELLATE CRIMINAL.

B‘Jore J/r. Justice Straight.
QUEEN-EMPRESS V-DAN SAHAI

Criminal PV'Ocedure Code, s. 288— Trial before Court of Session—Evidence
given before committing Magistrate used at trial to contradict witnesses.

S. 238 of the Criminal Procedure Code was never inf.ended to be used so as
enable a Court trying a ciiuse to take a ~itnese’3 deposition biodily from the commit-

ting Magistrate’s record, and to trea’jit aa evidence before the Court itself. Qwen v.

AriLabadla f2) referred to. n
r
A Judge is bound to put to tbs witnesses wliora he proposes to contradict by

their statements made before the committing Magistrate, the whole or sach portions
of their depositions a3 helnteuds to rely upon in his decision, so as to afford them

an opportunity of explaining tkeir meaning, or denying that they had made any
sueh statsments, and so forth.

(1) ante, p. 79.  (2) 12 B. L. B., App. 15,
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la ft case in which the Sessions Court had neglected to apply the ahove rules,

gTRAIGHT, J. gnashetl the conviction.

In this case two persons named Hansi and Dan Saliai were
tried by the Officiating Sessions Judge of Mainpuri on a charge,
inider s. 304 of the Penal Code, of culpable homicide not amount-
ing to murder. Both the prisoners were convicted. In the course
of his judgment, the Sessions Judge made the following observa-
tions :—

“ The statements of the witnesses, Kanabia, Tejraj, and Amau
Singh differ from those made before the commitfciug Magistrate
in omission of Dan Sahai and accused’'s name. They state that
Hansi alone was the assaihint of the deceased........ The witnesses
have evidently come into* this Court with the intention of screen-
ing Dan Sahai, accused. The statements implicating him, made
before the committing Magistrate, differ on this point, as already
mentioned ; but, under s. 288 of the Criminal Procedure Code, 1
can use the statements made in, the Magistrate’s Court, and thereby
defeat this conspiracy to defeat justice. That Dan Sahai was there
I have no doubt. His iilame has been mentioned all alono: from
the very beginning in the magisterial proceedings, and he*made the
first report to the police,”

The accused Dari Sahai appealed to the High Court. He was

not represented.
The Junior Qovernment Pleader Dwurka Nath Banarji)-"

for the Court.

Straight, J.—*The judge has quite misunderstood the provi-
sions of s. 288 of the Criminal Procedure Code. That section was
never intended to be used so as to enable a Court trying a cause
to take a witness's deposition bodily from the Magistrate's record,
as the Judge has done here, and to treat it as evidence before itself ;
and | entirely concur in the remarks made on this head by Phear,
J., iIn Quem v, Amanulla (1). At aily rate, the Judge was bound
to put to the witnesses he proposed to adniradict by their former
statements the whole or such portions of their depositions as he
liitended to rely upon in his decision, so «s to afford them an

opportunity of explaining their meaning, or denying that they

(1) 12 B. L. R.; App. 15.
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had made any siieli ytat*onuMiis, and so forth, The conrso adoptfrd
by the Judge was contrary to i)ra.ciic6, and inconsistent with all
tlie rules roffulaiintr tlie aduiirisibility of evidonce, and Phear, J ,
in the case mentioned above, has pointed out the mischief and
dan"Jers of snch a mode of procedure.

Under the circurn«tance» | Ciuinot allow tiie conviction of Dan
vS;ihai to stiiiid, and, it bein”; reversed, ho is acquitted.

Conviclior/ gnashetl.

APPELLATE CIVIL,

Bejore Sir w. Comer Pe.ihtruin, Kt,, Chief Justlcs, and M r, Justice Bfiiclhvr?!.

ITADIIEY LAfj AND OTUEiis (Plaintiffs) v. MAIIKBfl LRASAI) a'v»
A«OTHKIi: (UE 1?ENOANTI»)e.

JUMiiirgitiiilnnmt of dtarijp,—Eqndahk" estoppel.

An ovrncr of property Y g'rant tlicrc'Trom of iiu annuity, V'ith npro-
viso that, in case of; failare to p;ij the same, the grimtei! and her Ixv.rs fUioulil

1)6 entitled to take poHscsslon of the iiropcrty. Ho Kuh.st.H[ueully inortkagod th«

same propert.y, by «n iiisl.riimeiit which set out that it- was his abaohiteiy. After

this he piM(V the fiuniiity till tiio <li.'jvth of fciu! whorio hoir ho was.

The mortgagees obtained adecron upon thoir deed, tuul in exoeuliou there if the

property was attached and sohl, rind the docrce-lioldora obtained pos.'CMsion. The

heirs of the mortgagor sued tho decree-liohiers for recovery of posHC.ssiou and

for arrears of the amiiiity, claiming under the terms of the grant, '

Held that the charge inergtid and wan cxtiiiguishoii, an | as the grantor h;ul
professed to transfer the property to the niort,ij;accfi unincumbered, be vifas bound
to give it over to them free from ineuuihrance, nnd it would not Hr in hN

month, nor in the moutlia of his huir-J, to sut up the charge ajxaiust tho niortgagee«
and their Tendeea.

In 1844, one Shaikh Haidar Ali sold certain zamindari pro-
perly to Sheikh Abdullah, tho brother of his wife Musamtnat
Zainab Bibi. As 2ainab Bibi's dower was dut®, Abdullah, on
tho 8th March, 1844, executed in her favour an instrument
ewhereby he promised to pay tp~her and her heirs, outof the income
of the property purchased by him from Haidar Ali, an annuity of
Bs. 100 down to the year 1862, and, after that year, of Rs. 200.
It was stipulated tha], io the event of failure by the grantor or
his heirs to pay the said annuity, the property, out of the income

. First Appael No. 139 of 1884, froto a decree of Babu Abinaah Cliar
Banei'ji Suhordioate Judge of Allahabad, dated the 21th June 1884.



