g00 THE INDIAN LAW REPORTS, [VOL, VII.

1835

Befdrc Sir IV. Coiner Fethram, KL Chief Juatkd, aiul Mr. Justice Brodhurst,
June 29.-

A\AJIAN s N G ii AVD ANOTIiKit, ( Pi,AINTIirFs) r. MUII/VMMAD ISM AIL KIIitN
ANT) OTlIKlia (IIKFJINIANTS) *.
Pre-eniptioiv—Hindu eivhhii—aJiiiiulur o f one nf V3t hint no rhjht io sk
for prii-emj)lion - Aiiutndmmi of plaint

Th« p’atntiffis in n suit to enforce a right; of pre-cniptini baseii on the toa-
jih ul nri of n villuge, which «avR the ri<tht to “ co-aharers,” alipf'cd themselves
lio be jointly interested in tho viilnge, and, in their plaint, chiimed relief jointly,
On6 ol the two plaintiffs w;w tlie widow of a c(Vsharer in the villape, who, at tli'e
time of his dertth, was a mttinher of a joint Hindu family.

Hdd that, ina;sniuch ns the widow hurl only a right of maintenance out of the

estate of her hnsbiind, slie was luit a co-sharor iii the vilhige, aiiil; therefore had'
no right to claim pre-emptio'tu

Hdd furllier, with reference to the in'itnnor in vrhiflh tho plaint was framed,-
that the other pluintilt oould not claim pre-emption entirely on his own aceouht
HVithout arno;ndiiis the phuht, hv/t that it was too late for Mns to take auch'a eoUraci.
DA'tnodaf Dcts'v. GHcal Ohdn'd (1) referred to.

The pluntiffs in tliis suit Ae'O Kanm Sin”i, the minoT son cf
jL)esra], decoasfid, and Miisammafc Ludo, callino; herself tho widow
of Bah\aTit Sin”h, deceased, son ot* Dissraj. Mu'hammat Latlo
claimed iji this' suit, oti her own behalf, atid as the “uardiair of
Karan Singli, to ent'orco a ri*ht of pre-emption iu respect of tlie
Kale of a share in a village called Alali(ladpiir, The piaintiffs
chained tmdor' the mwajin-ul-nrz as  collateral co-sharers.” It
appeared that, on the death of her husband Bahvant iSinirh, Mu's-
amiiiat Lado’s name was siihbtiti.ited for liis in the revenue recWs-
tevs. It was denied by the vendees that Lado was the’ widow of
Balwant Sinoh, and it was a point in dispute whether Balwaut
B'in*h had or liad not pre-decea&'ed his' father Desraj.

The Court of fivVst instance dismissed the on tha ” 'oahd
V tliat Lado had no right to sue, not being a co-sharer,” and Karan
Be Singh had lost the right of pre-einptiou by associating with him-

self a person who was not a ccsrsharer.” The Court observed' as
follows -

“ In my opinion, the third point at issue is that which should b
tried first. Lado’'s*right of pre-emption' cannot be admitted in
any way, and she has no right whatever to the propertyowned W

* Pirst Appeal No. 98 of ISBi', from adecree'of MatlliriSami-uliaii Ivhao,
Subordinate Judge of Aligarh, dated the llrth March, 1884.
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Il is satisfactorily proved by the evidence on tlio record

Balwaiit, who is alleged to be the husband of Lado, died ia

the Hefaire of liis father Desrai, hoiice the Masamraat had no
poisition ; and, assuming that Bahvaiit died alter ins lather, Mus-
animat Lado had no proprietary right to the property in the life-
time of Karan Singh, nor vias she a share-bolder in the village,
nor could she be a collateral. As to Balwant, it i? alleged by the
plaiotifis that he died after Desraj ; but tliey do not say that he
divided the property. If therefore the plnintiffs' owrii stutenieut
were admitted in respect of Balwanr,, Mnsimmat Lado Jad n>
right to ancestral property hft by Di.sraj, nor can sbo be the heir
of Desrgj under the Hindu Law. She is like a strantjer, fiud
even if she had been a woman wliose posse/siun duriug her life-
illiue coald have boeii admitted, she couid not have claimed the

I'ight of pre-emption, as is evident from the ease of DUa Kuari

Japaniuth Kuari (I), Therefore, when the Musammat is a
perfect strangv.r and has no concern with .reference’ ta the fich
property, Karan 8ingli too has lost atnr riglit which be may he
supposed to have had, by associating her with hinself.  In other
words, V¢hen a claim has been brought in the uvhes of two persons,
one of whom is a ‘stranger,’ it cannot be decreed in the shape iii
Vv/hich it has been brought, it would be inconsistent with sound
principles to dismiss the claim of Lado and to maintain the chiiui
<f Kaiail 8iagh as valid, and to adjudicate upon it. .This view is
6U])ported by the ruling in the case of Bhaiaani Prasad v. Dam-
ru(2),”

The jdaiiitifFs appealed to the High Court. It was CpntGlided
on their behalf, inter alia™ that the lonwer Court bad erred in hold-
ino that Lado had no right to sue, and that Karaa Singh, had
lost the right of pre-emption by joining her as a co-phiiutiff.

Pandit JSaud Lai, for the aJ)penallts.
Pandit Ajudlda Natk, for the respt’ndoiits»

Pkthkram, 0. J.— I think that the appeal must be dismissed,
The Judge has dismissed the suit'upon the ground that one of the
plaintiffs is not a co'sharer iti the viliagCj au i flad no right to sue.
The relief.claimed in the plaint is ajoitit one, and one of the,plaia-

(1) Weekly Note?, i&83, p. 577. (2) 1. L.R., 5AIl J37.
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iffi’s cannot succeed without araonding the plaint, and striking out
name (' tlio othei* plaintiff. The facts upon which the judgh
nifint of tho Judge is founded are as follows :(—One of the plain-
Musammat Lado, is the Avidow of one of the co-sharers of the
vilhifje. Her hnsband at his death was a member of a joint Hin-
du family ; his widow, Musummat Lado, therefore, did not succeed
to tile estate of her husbatul, which was inherited by the other
members of the fomily. She had only a right of maintenance
out of the estate of her late husband; she was therefore not a
co-sharer in the village, and therefore had no right to claim pre-

emption. She must, for the purposes of this suit, be regarded as
a stranger.

Now, in the plaint, both the plaintiffs allege themselves to be
jointly interested in the village, and they jointly claimed pre-
emption. One of them, Musammat Lado, is not entitled to claim
pre-emption, and the other plaintiff therefore cannot claim pre-
emption entirely on his own account without amending the plaint.
Under a Full Bench ruling of this Court—Damodar Das v. Gokal
Chand (1), the plaint cannot be amended at this time of day s
with the petition of plaint as it now stands, the plaintiffs canuot
Eucceed. The appeal is dismissed with costs.

Eroanurst, J.— | am of the saine opinion.

Appeal dismissed,.

APPELLATE CRIMINAL.

B‘Jore J/r. Justice Straight.
QUEEN-EMPRESS V-DAN SAHAI

Criminal PV'Ocedure Code, s. 288— Trial before Court of Session—Evidence
given before committing Magistrate used at trial to contradict witnesses.

S. 238 of the Criminal Procedure Code was never inf.ended to be used so as
enable a Court trying a ciiuse to take a ~itnese’3 deposition biodily from the commit-

ting Magistrate’s record, and to trea’jit aa evidence before the Court itself. Qwen v.

AriLabadla f2) referred to. n
r
A Judge is bound to put to tbs witnesses wliora he proposes to contradict by

their statements made before the committing Magistrate, the whole or sach portions
of their depositions a3 helnteuds to rely upon in his decision, so as to afford them

an opportunity of explaining tkeir meaning, or denying that they had made any
sueh statsments, and so forth.

(1) ante, p. 79.  (2) 12 B. L. B., App. 15,



