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1885 Beffjre'^Mr. Justice Straight and Mr. Justice 7'i/rrelL
T ‘'f

GQRDIAL (Pr.AiNXiE'F) v. JAUHRI MAL and othrrs (Dbi?enea.nt8)*. 
Mortgarjc-^Agriement, for fresh cimside.ration, between mortgagee and third person 

for releasi: of properlj/from mortgagê —Release uot required to he in writing 
and registered.

The mortgagee of- immoveable property under fi hypothccatiou bond, entered 
into an agreement with one who was not a party to iiis mortgage, to release 
part of the property from liability under hw mortgage. This agreement; was not 
in writing and registered. I'he mortgagee subsequently sought to enforce the 
hypothecation against the whole of the mortgaged property,

JJeld that the agreement, being a now contract for a fresh consideration 
between persons who wcro not parties to the mortgage, was not, as between the 
partiea to the mortgage, a release wlucli the law required to bo iu writing and 
(egiatered,

JJeld also that the party to the agreement with the mortgagee might have come 
into Court aa a plaintiff to enforce the same, and that it was equally competent for 
hitn to • Ifuil it in avoidance of the mortgagee’s claim to bring to sale the property 
referred to therein. JSash v. Armstrong (1), referred to.

T h e  plaintiff in thia case, Gurdial Mai, sued for the recovery of 
a sum of money, principal and interest, due on a hypothecation 
bond, executed in his favour by defendants Nos. 1 to 6, by enforce­
ment of lien against the mortgaged property. This property com­
prised. am O ng other things, a ten biswas share in a village called 
Etawa, an eight biswas share in a village called MuzafFarpur 
Kaisho, and a mango grove in the town of Bijnour. The plaintiff 
alleged that, suH‘-/;quent to the execution of his bond, the shares 
iUKi tlie grove before-mentioned were mortgagedi to the defendants 
No-. 7 and ; that in i«73 these defendants paid him the sum of 
lis 7 lO on aceonnt of his bond ; that, without his knowledge, they 
.mn'f ' n ind'«i':i. ui“nt in, Persian upon the bond, to the effect that 
Rs 'O ) hiui been paid in consideration of the release of the share 
in MuzafFarpur Kaisho and of the grove from the charge held by

■ him thereon ; that, in consequence of his ignorance of Persian,
ho ditl not, till 1883, become aware of the real eliaracter of the 
indorsement; and that he ha4, raade no release of the property as 
alleged. The allegations o^ddfendants Nos. 1 to 6 are not material 
to the purposes of this report. The defendant No. 7, Jauhri Mai, 
alleged that he had purchased the share in Etawa in satisfaction 
of a lien which was "prior to that of the plaintiff ; that the share

* First Appeal No. 47 of 1884, from a decree o£ MauM Nasir Ali Khan, Sub­
ordinate Judge of Moraiiahad, dated the 26th January, 1884.

(1) SOL. ? .,a P .2 8 G .



ill Muzaffarpur Kaisho and the grove in Bijnor weVe mortgaged 
to him in 1873j on tlie condition that he should pay Rs. 700 to the 
plaintiff in order to exempt such property from the plaintiff’s mort­
gage ; that, in consideration of such payment, the said property 
bad been released by the plaintiff ; and that the indorsement by 
which this release bad been eff«Kited was genuine, and was made by 
the plaintiff himself. The indorsement was in the following 
terms :— “  Beceived on account of the release of an eight biswa 
share in Muzaff’arpur Kaisho in pargana Bijnor, and a mango 
grove in the town of Bijnor, (the amount) through Jauhri Mai, 
purchaser of tlie aforesaid property.”  The defendant No. 8, Per- 
tab Singh, alleged that he had purchased a share in Muzaffarpur 
Kaisho at a date prior to that of the plaintiff’’ s bond, and that this 
share was therefore not subject to the plaintiff’s lien.

The Court of first instance ( Subordinate Jiidge of Moradabad) 
found that the truth of the allegations of the defendant Jauhri 
Mai was established by the evidence ; and acoordingly, while de­
creeing the claim as against the defendants Nos. 1 to 6, exempt­
ed from the decree the shares in Etawa and Muzaffarpjir Kaisho 
and the grove in Bijnor.

The plaintiff’ appealed to the High Court, contending, uder alia, / 
that “ under the provisions of the Stamp and R'^gistru.ii.on Acts, 
the indorsement on the back of the bond, which -ti', â sis of the 
suit, is invalid, and cannot operate to release any"’ oerty from 
the lien created by the bond.”

Pandits AjndJiia Nath and Bishamhar Nath, ^̂ OJMiniiTappellant.
Babus Dioarka Nath Banarji and Batan respon­

dents.
S tra ig h t and TniRicriL, JJ.— In this appeal thei^^) re only two 

questions before us. The first of these relates to '^village of 
Etawa. A7ith regard to this viilafVf  ̂ we concur with the findings 
of the Subordinate Judge, and approve'^e^views expraaaed by him. 
Upon the remaining question, we are first or all of opinion that tho 
evidence satisfactorily proves that Jauhri Mai paid tbo Ra. 700 
to the plaintiff on the 6th March, 18S3, upon the faith of the plain­
tiff’s promise that he would roleaŝ  ̂ the share of Muxaff’arpur Kaisho / 
from the mortgage held by him, and we entirely disbelieve th e /
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plaintiff’s assfertion that, though the deod was all along in his 
possession, he never discovorcd th« indorsoment on it till the 8th 
February, 1883, a period of about, ten years. The case, thereforoj 
80 far as the defendants Jauhri Mai and Fertab iSingh are concer­
ned, comes to this— that in consideration of the plaintifl'’s promise 
to release a particular property from a charoje ho already held on 
it, Jauhri Mai paid Rs. 700 to the plaintiiF. This was a new con­
tract for afresh consideration between persons who were not parties 
to the mortgage, and was not, as between the parties to the mort­
gage, a release which the law required to be in writing and regis­
tered. In short, it was a fresh oral agreement for a distinct and 
separate consideration dehors tbe original contract. W e think that 
Jauhri Mai might have come into Court as a plaintiff to enforce 
that agreement, and that it is equally competent for him to plead 
it in avoidance of the plaintiff’ s claim to bring Muzaffarpur Kaisho 
to sale. The principle enunciated in Nash v. Armstrong (1) is 
applicable a fortiori to the present case, in which a stranger to the 
original contract is setting up, as a consideration for money paid 
by him, a promise of one of the parties not to enforce a particular 
covenant cTf such contract.

In this view of the case, it is not necessary for us to decide the 
objection taken by the learned counsel for Pertab Singh.

The a| fails, and we dismiss it with costs.
Appeal dismissed.

1885 
February 10.
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Before Sir 
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Muhammada'

'^mer P ether am, Kt., GMef Jmtice, Mr, JuaticG Straight, 31r. 
field, Mr, Justice Brodhurst, and Mr. Justice Mahmood,

<X (D efendant)  v. AMIR MUHAMMAD KHAN ( P l a in iif f ).*

uaw—Inheritance—Devolution not suspended till paymetii o f  deceased 
ancestor '.debts—Decree in respect o f deceased Mahainmadan's debts passed 
against in possession of estate'^Decree not binding on other heirs not •parties 
thereto and not in possession, {o "as to convey their interests to auction-pur- 
chaser in execution—Beeovepi v f possession hy other heirs contingent Ojn payment 
of proportionate shares of debt for. which decree was passed.

Upon the death o£ a Muhammadan intestate, who leaves unpaid debts, whether 
large or small with reference to the value of his estate, the ownership of such

* First Appeal No. 70 of 1883, from a decree of Pandit EaiJagat Narain, Sub­
ordinate Judge of Farathahad, dated the 19th March, 1883.

(1) 30 L. J,, C. P, 286.


