
the bond on wliidi tliis suit has been bronglifc. He bad tben attain­
ed the fall age of sixteen years, and had thus reficdied Uis mujorit}’' 
nnder the Muhaminada.n L uv, which was applicable to him before 
Act iX  of 1875 eame into force. wiis conseqneutlj cotnpetent 
in respect of t,o miike a contract iu the sense of s. 11 of the 
Indian Contract x\ct.

We hold that the ‘Maw applicable to ” the respondent under
s. 2, cl. (c) of Act IX  of 1S75, was the Muhammadan Law, and
not the statute law coiitaiued in a. 2(3, Act X L  of 1858, because it 
seems to us ihat the rule of that section is limited h}' its terms 
to “  the purposes of that A ct;’ whidi provides exclusively for 
the care of the persons and property of one chiss of minors, 
that is to say, minors possessed of property which has not been 
taken under the protection of the Court of Wards. I t  is to such 
persons, and to them only, when they have beeji brought under 
the operation of the Act, as in it provided, that in our view the 
prolouiration of nonapje under s. 26 applies. W e have not ov{!r- 
looked the rulings to the contrary etfi'ct on this point, in formin<r 
the conclusion above stated. We may observe, liowe\^r, that no 
ruling has been cited to us in w'bioh it has been held in terms that 
a Muhammadan who had not been made amenable to the provisions 
of Act X L  of 1858 was a minor for the purposes of making a 
contract till he had reached the age of eighteen years.

We therefore set aside the decree of the Court below, and
decree this appeal with costs.

A/feal allowed.
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t h e  e v id e n c e  a s  in  f i r s t  a p p e a l s ,  b u t  o b je c t i o n s  to  t h e s o  f in d in g s  m u s t  b e  r e s t r i c t e d  

t o  t h e  l i m i t s  vv rtk in  w h ic h  t h e  o r i g i n a l  p l e a s  in  s e c o n d  a p p e a l  a r c  c o n f in e d .  N i v a t k  

Singh  v .  B hiJcU  Situjh  ( 1 )  i c f e r r e d  t o .

P e r  rB T H E R A M , C .  J . ,  a u d  T t i i r b i l ,  .L ,  — S s . S 6 5  a n d  56G o f  t h e  C i v i l  P r o .  

cctluTO  C o d e  a r e ,  MS f a r a a  m a y b e ,  i n c o r p o r a t e d  in  C h a p t e r  X U I  o f  t h e  C o d e  

r e l a t i n g  t o  s e c o n d  a p p e a l s ,  a r id  w b e t i  t h e  e v id ( ;n c e  f o r  d iM p oaiu g  o f  t h e  r e a l  i s su e is  

i n  t h e  citsc h a s  b e e n  t a k e n  a n d  e x i s t s  o n  t h e  r e c o r d ,  i t  ia  t h e  d u t y  o f  t h e  H ig h  

C o u r t  o n  t h e  h e a t i n g  o f  a  s e c o n d  a p p e a l ,  t o  i t s e l f  i i x  a n d  d e t e n n i u e  s u c h  i s s u e s  

o n  t h e  e v id e n c e  o n  t h e  r e c o r d ,  a n d  n o t  t o  p u t  t h e  p a r L ie a  to  t h e  e x p e n s e  a n d  d e l a y  

in v o l v e d  b y  a  r e m a n d .

P e r  S t k a k j h t , j . — S- f)87 o f  t h e  C iv i l  P r o c e d u r e  C o d e  d o e s  n o t  m e a n  t h a t  

t h e  p r o v i s io n s  o f  C h a p t e r  X L l ,  r e l a t i n g  t o  t i r s t  a p p e a l s  a r e  t o  b e  a p p l i e d  i n d i s c r i ­

m i n a t e l y  o r  in  t h e i r  e n t i r e t y  t o  s e c o n d  a p p e a l s ,  a n d  i m p l i e s  i io  w a r r a n t  f o r  t h e  

d e c i s i o n  b y  t h e  H i g h  C o u r t  o f  c p i e s t i o n s  o f  f a c t  in  a n y  s h a p e  o r  a t  a n y  s t a g e  o f  a  

s e c o n d  a p p e a l ,  l i a m v a r a i n  v .  l i h a w a n i d i n  ( 2 )  a n d  Sheoambur S ingh  v .  Laihi. ^ in g k  
( 3 ) ,  r e f e r r e d  t o .

P e r  T t u b e i x ,  J . — T h e  ju r i s d i c t i o n  o f  C o u r t s  o f  s e c o n d  a p p e a l  in  r e s p e c t  

« £  q u e s t io n s  o f  f a c t  i s  r e s t r i c t e d ,  in s o m u c h  a s  t h e  a p p e a l  m a y  n o t  b e  e n t e r t a i n e d  

o n  “  g r o u n d s ”  o f  f a c t ,  b u t ,  u n d e r  t h e  c i r c u m a t a n c o s  o f  s .  .'^6(5 o f  t h e  C o d e ,  n o  

l e s s  t h a n  u n d e r  t h e  a b n o r m a l  c i r c u m s t a n c e s  c o n t e m p l a t e d  b y  t h e  r u l i n g  o f  t h e  

F u l l  l i e u c h  in  N i v a l n  H u i g h v .  J ik ih lt i  S m g h  11) ,  t h e  C o u r t  m a y  t a k e  c o g n i z .  

a n c e  o f  o m i t t e d  i s s u e s  o f  f a c t ,  a n d  m u s t  d e t e r m i n e  t h e m  i f  t h e r e  b e  e v i ­

d e n c e  u p o n  t h e  r e c o r d  s u H ic ie n t  f o r  t h a t  p u r p o a e .  I n  c a s e s  w h e r e  t h e  C o u r t ,  

s t i l l  a c t i n g  u n d e r  s .  5 6 0 , h a s  b e ijn  o b li ;^ e d , in  t h e  a b s e n c e  o f  e v i d e n c e  o n  t h e  

r e c o r d ,  t o  s u p p le m e n t  t h e  d e f e c t  t h r o u g h  t h e  a g e n c y  o f  t h e  C o u r t  b e lo w ,  

i t s  j u r i s d i e t i o i i  in  r c s p e c t  o f  .su c h  e v id o D c e  d o e s  n o t  b e c o m e  lirn it.- .d  t h e r e -  

)3y  o r  by  r e a s o n  o n ly  < f  t h e  c i r c u m s t a n c e  t h a t  t h e  e v id e n c e  i s  a c c o m p a n ie d  

b y  a  ' ‘ f in d in g ”  o f  t h e  in fe r io r  v ^ o u r t ,— t h e  t e r m  “  f i n d i n g ”  b e in g  u s e d  in  s .  5 0 0  in  

i t a  l e j t i ' io L e d  senbO  o f  a n  a n s w e r  t o  t h e  p r o p o s i t i o n  r e f e r r e d  f o r  im x u iry , a n d  n o t  

o f  a n  a w a r d  oi' d e c i s i o n  o f  t l i e  i s s u e  b e f o r e  t h e  C o u r t .

T h is  was a reference to the Full Bencli by Petheram, C . J . ,  
and JBrodhurst, J. Tiio poiut of law referred was as follows : —

Whether, when a case comes before the Court on second appeal, 
and an issue of fact has been remitted, the fiuding on that issue 
can ^  challenged upoa the exidence as in first appeals.”

The second appeal iii which this reference was made arose in a 
suit for possession of certain immoveable property, which the 
plaintiff alleged had been purchased by her in the name of the 
defendant. The Court of first instance gave the plaintiff a decree^

(1) Aviê , p. 6‘ia. (2) W eekly Notes, 18S2, p. 101.
( 3 )  W e e W y  N o t e s ,  1 8 8 2 ,  p .  1 5 8 .



which, on appeal by the defendant, the lower appelhite Court nflfirmed. 
On second appeal by the defendant, the High Court fOldlield and 
Mahinood, J J . )  beinfj of opinion that the lower ai)pellate Court liad 
lost sio;ht of the real issue in the case, namely, whether the plaintiff 
had actually fouud the money by which the esta,ti‘ in dispute hud been 
purchased, remanded this issue to the lower appellate Court for 
trial. The lower appellate Court decided that the plaintiff had actu­
ally fouud the money by which the estate in disj)Ute had been ]>ur- 
chased. On tlie return of this findino;, the defendant took objections 
to its propriety. The case came before Petheram, C. J., and Brod- 
hurst, J., who referred the question stated above to the FuIlEench.

•Mr. (7. Hr Hill, for the appellant.

Mr. Shivanath Sinha, Pandit Ajudhia Nath, and Munshi Kashi 
Frasad, for the respondent.

The following judgments were delivered by the Full Bench : —

P e t h e r a m , 0. J. —This reference raises the question— How 
far is the decision of the first appellate Court final on questions of 
fact which have been remanded to it for trial by the ,li igh  Court 
on second appeal ?

I t  has been decided by a Fnll Bench decision of this Court (1), 
that it is lawful for the Court on the hearing of a second appeal 
to look into the evidence for the purpose of ascertaining whether 
the finditigs of fact are of sucih a character as to contravene the 
rules laid down in that case.

In my opinion, it follows as a necessary conseqnenoe from tliat 
decision that, as the Court has the power to look into the evidence, 
it must have the power to remand issues for trial when it n|)peiirs 
that the issues necessary for the determination of the dispute 
hsLYe not heen tried, and the evidence nacessuri/fur the trial of sitch 
issiiett has not. been tuke.n \ and consequently I think that in sacli a 
case the provisions of s. 56t> are, “̂‘ as far,as luaj^ be,” incorporated 
in the chapter relating to second appeals; but inasmuch as the find­
ings on the remanded issues and the evid^jnce upon them are, 
when returned, part of the record in the second appeal, the find­
ings are, in my opinion, subject to the same incident as the other 

findings of fact in the case, and can only be disputed on the grounds
( 1)  N i v a t h  S in g h  v .  B h ik k i  Su u jh ,  co jic , p . C i9 .-
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prewscribed by the jadgment of tlie Courfc in the recent Full JBeiicb 
decision.

I t follows from these remarks that, in my opinion, s. 5(o5 
and s. 5i)6 are, as far as m-ij be, inoorj)orated in the cliapter 
whicb relates to second a])poals, and that when the evidence for 
disposing of the real issues in the case has been takmi and exists 
on the record, it is within the powers, and is the duty of the High 
Conrt on the hearing of a seoond appeal, to itself (ix and determine} 
such issues ou the evidence on tlie record, and not to put the 
parties to tlie expense and delay involved by a remand. My 
answer to the reference is in the negative.

S t r a i g h t , J .— As I understand the question put by this refer­
ence, we are asked whether the findings to issues remanded by 
this Court in second appeal can be impeached upon their return, 
as if they bad comc from a Court of first instance. Jf this be a 
correct interpretation of the inquiry addressed to ns, my answer 
must he in the negative, i t  is true that by s. 587 of the Code the 
provisions of chapter X LI, regidating first appeals, are declared 
to be applicftble, as l“;i.r as may be,” to second appeals, but it is 
obvious this does not mean tha,t they are to l>e adopted indiscrimi­
nately or in their entirety. As an illustration, I will take a case in 
which a first Conrt, though recording all the evidence essential to 
the determination of the rights of the parties, has disposed of the 
jsnit upon a preliminary point of, say, res judicain or limitation, 
and the lower appellate Court, without dealing with it on the 
merits, has upheld its decision. In second appeal, this Court would 
fiave before it all the materials sufficient to enable it to pronounce 
judgment, and finally determine the case ; but no one would 
seriously contend, nor has it ever been decided, that in such a 
state of things this Court can proceed to dispose of the suit upon, 
the merits. In such an event, ojî r duty and practice is to remand 
the case to the lower appelhite Court, and direct it to proceed 
under s. 565, or, in cer'jriin contingencies, under s, 5(56. Take 
another instance, in which a first Court has acted in the manner

r

indicated in my illustration, but the lower appellate Court, dis­
agreeing with its determination of the preliminary point, enters 
fully into the merits under s. 565, and disposes of all the matters 
raiscdby the pleadings as i t  is by law bcuud to do. Here it vrill
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be observed tluit the lower^appellate Court enterlalns and decides 
the issues of fact virtually as a Court of first instance, and for jj.vLKiguEN 
the first time, yet we cannot disturb those finding.-* in second 
appeal unless they are open to the objections set forth in the recent 
ruling of the ninjority of the Full Bench, and then only to tho 
extent of sending back the case for re-determination according to 
Jaw. But suppose it appears (o this Court that tho lower a])pellat0 

Court has omitted to frame or try an essential question of fact, of 
which there is, or is not, evidence on the record, tlien adopting 
the provisions of s. 566, as far as they can conveniently be applied, 
it has long been the practice to remand the issue for trial, that 
is to say, to direct the lower nppellate Court to do what it ought 
to have done under ss. 565,. 566 or 568, as the circumstancfs 
required, and then to return the results of its findiiigs to thi;^
Court. I f  this course, has been adopted, I fail to see how tho 
position is in any way altered from what it would have been had 
the lower appellate Court properly fulfilled its functions under 
ss. 565 or 506 when originally disposing of the appeal ; or wh3''ita 
findings of fact iu obedience to the remand are to, be treated

■ on a different footing to what they would have been had they 
come up with the record when the second appeal was first pre­
ferred. I may add, without going at greater length into the 
matter, that I concur in the views expressed by Mahmood, J . ,  in 
liamnarain v. Bhawnnkleen (1) and t<lieoambar Singh v. Lalln Singh
(2), and I cannot hold that any sanction is to be implied from 
s. 587 of the Code to this Court’s deciding questions of fact in'any 
shape or at any stage of a second appeal. i\ly an.sAver to the refer­
ence, putting it into explicit terms, is, that objections to findings 
upon issues remanded in second appeal by this Court must be 
restricted to the limits within which the original pleas in second 
appeal are confined,

B r o d h u r s t ,  j . — The question referred to the Full Bench for 
determination is—“ Whether, when a 'ca se  comes before tho 
Court on second appeal, and an issue of fact has been remitted, 
the finding on that issue can be challenged upon the evidence as 
in first appeals ?” Under my view of the law, findings by a 
lower appellate Court on a remaud made to it by this Court, under 

( 1 )  W e e k l y  N o t e s ,  1 8 8 2 ,  p .  1 0 4 . ( 2 )  W e e k iy  N o t e s ,  3 8 8 2 ,  p .  l i S .
>>
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S. 56^ of the Civil Procedure Code, have not tlie effect of convert­
ing a seconfl, Jippeal into a first appe/i!, and this Oonrt is not;, I 
think, competent to consider and deal with evidence recorded on 
remand in second appeal in the same \v;i,y that it would have done 
liatl that evidence been taken on a remand in firsi. appeal.

This Court should, in my o))inion, accept findings of fact re­
corded by a lower appellate Court nndor s. 5fiG of the Code, unless 
those findings are clearly open to the objections referred to in. 
Ifivdth Singh y. ,Bhikkl Sijinh (1). In their jndament in Mahomed 
Kamil y.Abdool Luteef (2), Couch, C. J .,  and Ainslie, J . ,  ob­
served :— In the special appeal, our learned collea^jne appears to 
bave thoufrht that, as fresh evidence had been taken by the Sub­
ordinate Jud^e, the case miiiht be heard as if it were a regular 
appeal, and the learned Judge considered whether the new evi­
dence was worthy of credit, and came to the conclusion that i t  
was not, and disbelieved it. We are not aware that there Avas 
any authority that the fact of the lower appellate (Jourt taking 
additional evidence made the special appealliable to he heard and 
dccided as ii:' it were a regular appeal. It does not appear to us that 
this is the efFect of the lower appellate Court taking additional ’ 
evidence, and so far we cannot agree with the learned Judge.” The 
Code of Civil Procedure that was in force when the judgment 
above referred to was delivered, was Act V II I  of 185i), but the 
ruling appears to me to be equally applicable under the present 
law, and the practice of the Court has hitherto, I believe, been in 
accordance with that ruling.

My reply to the reference is in the negative.

Tyrrell , J .— I am not aware of any reason, whether of rule 
or princii)le, why we should be deemed to be precluded from de­
termining a question of fact by reason only of the circutnstance 
that it arises in the hearing -of a second rather than of a first 
appeal. It is true that a case is not made amenable to our juris­
diction under Chapter X LII because of errors in the decision of 
issues of fact, but where the “ substantial defect in the procedure”  
of the Courts below [s. 5S4 has been their neglect to decide 
a question of fact essential to the decision of the case upon tho
merits {ibid), I  do not see why this Court should not follow the 

(1 )  A n te ,  p .  6 4 9 . ( 3 )  2 3  W . R .  5 1 .



rule of 3. 5G6, which forbids the reference of an omitted issue lor 
trial when the evidence on the record is sufficient to enable the 
Court to determine such issue or question for itself. Indeed^ 1 nni 
unable to appreciate the practical distinction befAveen a personal 
verdict and the unquestioning adoption of the verdict of another 
on an issue. It seems to me that the jurisdiction of Courts of 
second appeal in respect of questions of fact is restricted in so 
much as the appeal may not be entertained on grounds ” of fact 
(s. 584)j but that, under the circumstances of s. 566, no less than 
tinder the abnormal circumstances contemplated by the recent 
Full Bench ruling in Nivatk Singh v. Bliikki Singh (1), we may 
taise coofniiance of omitted issues of fact, and must determine tbein 
if there be evidence upon the recoi'd sufficient for that purpose. I  
asree therefore with the learned Chief Justice in thinking thato

the rule of s. 56(3 is applicable in its entirety to Courts of second 
appeal.

An issue to be tried in this way will, with all the evidence 
bearing upon it, be m  Integra the High Oourt, and, as such,
open to unrestricted consideration from any point of 'view that 
may be present to the Court in the argum ent on the evidence and 
otherwise. I t  follows then, to my mind, that in cases where the 
Court, still acting under s. 566, has been obliged, in the absence 
of evidence on the record, to supplement the defect through tha 
agency of the Court below, its jurisdiction ia respect of such evi­
dence does not become limited thereby or by reason only of tha 
circumstance that the evidence is accompanied by a finding ” of 
the inferior Court. This word “ finding ” is of course used in 
8, 566, in its restricted sense of an answer to the proposition refer­
red foi* inquiry, and not of an award or decision of the issue b e ­
fore the Court.

I t  seems to me that We have,the evidence returned to n s  
under s. 566 before us as fully and as much opeu to examination 
as the evidence if taken by ourselves under s. 568 would be.

That the provision of s. 568 can be adoyted under Chapter 
X L II. will, I  suppose, not be disputed, as it is covered by the 
authority of the Privy Council and the Indian High Courts ia 
many decisions.

( 1 )  Ante,  p .  0 4 9 .
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