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ofa crime. In this case, if the ra”ai luul not been ooncealed or
desfcroyed, its pi-esence or existence X‘oaM have boen no (widoncH
of tlie murder. Again, ni our opinion, on the construction of the
section, the person who is coticerned &  principal cannot be con-
victed of the secondary offoiieo of concealing evidence of the criuie»
The conviction must be quushcd and the prisoner released.

Conviction quosh’eLt

APPELLATE CIVIL.

Before M r, Justice Oldfield and 3fr. Justice Tijircll.
KaSSlI PEAS'AD and anotukk (DECiiisii-iroiDEiiS) v. MILLBR (JdoGM'mr-
VEBWIi).*

Execution of decree—Attachment of propevU/— Jud/jmcnt-dcbto\' declared an insolvent—
Claim hij official ussi/jncfi to uUachcd propert/i- Ajipetd from order dliHcdhnoin;/
e.lavm— Statute 11t 5 ' ¢ . 21, sj. 7,49— Ckil troccdnrc Code, as. 1241,
278—* liepremitative " ofjudgment dchtor.

A decree-liolder, having uttaulied tlic property of liis judgment-deltfcora in
execution of tlie decree, obtained iin order for ssale of tlie atta(:hed proporty,
TriOT'to aalo, tlio jiuigment-debtora made un application to bo declarod iiicolvont-~,
and obtained au' order undor Stat. Il and 12 Vie, c. 21, s. 7, by wliicli their pro.
perty was vested in the Oilicial As.signee. An application was then made by the
O Ificial AsBignee to the Court in which the execution of the docreo waa ponding,
ior tlie release of the property from attaclinient, and that the property might bo
inaOe over to him. The Court diymisBed the application. On appeal, the District

Judge reversed the iirsi Court’s order.

Held that the matter did not come hcfore the (Joiirt of firdt iiistauco under
s. 49 of Stat. 11 and 12 Vic., ¢. 21, inasniuch as that section refers to cases where
the insolvent’s schedule has beeniUed, and to dol)ts or demands adm itted therein
and, in the present case, no scheKhde had been iiled at the time of the Ollicial As-
signee’s application ; and the Court could therefore only entertain the appli-
cation under the provisions of the Civil Procedure Code ielating to the execution
of decrees.

Held that the Official Assigneie could notbe held to boa representative af tlio
jodgmeixt-debtors within the uieaniug of s. 244 of the Civil Procedure Code, and
his applieatiou was not one relating to the execution, discharge, or satisfaotiou

of the decree. /'

jEfeZzcZ that the Court of Jirst instance liad only iuriadxction iu the matter
under s. 278 of the Code, and disposed of it under that section, and diut the

District Judge had no jurisdiction to entertain the appeal.
* Second Appeal No. 69 of 1884, from an order of A.Sells, Esq., District
Judge of Oawnpore, dated the 10th March, 1884, reversing an order of Maulvi
Farid-ud-din, Almad, Subordinate Judge of Cawnpore dated the 6th tiepteraber,
1883.
() 1. L. li»7, Calc. 213.
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The facts oi tins case are sufficiently stated for the purposes
of thia report in the judgment of the Court,

Pandic Sundar Lai, for the appellant.

Mr. Greejtv)ny and the Junior Government Pleader (Babu
D,warka Nath Banariji)™ for the respondent-

O1i1dfibid and Tyrrern, JJ.—It appears that the firm of Gaya
Prasad and Kashi Prasad, represented by, appelliuit, obtained a
decree against Chota Lai and Sheo Prasad for money due, on the
31st March, 1883. They had, on the 2nd March, 1883, attached,
property of the judgment-debtors before judgment, and the attacli-
nient continued in force after decree, and they took out execution,
and on the 4th April, 1883, obtained an order for the sale of the
<itta,Ghed property.

The judgment-debtors, prior to sale, applied on the |Iltli
April, 1883, in the Calcutta High Court, to be declared insolvents,
and on the 11th April, 1883, the High Court made an order
under Stat. 11 and 12 Vic., c. 21, s. 7, vesting their property in the
.Official Assignee, who is the respondent before us.

On the 2nd June, 1883, the Official Assignee made an appH-
cation in the Court of the Subordinate Judge of Cawnpore, where
the execution of the decree was pending, for the release of the
property from attachment, and that the property be made over to
Alim.  On the 6th September, 1883, the Subordinate Judge dis-
missed ihe application, and the Official Assignee appealed to the
Jud<ye, who reversed the order and allowed the application. The
judgment-creditors now prefer an appeal to this Court from the
Judge’s order. There are two contentions raised—(1) that no
appeal lay in the matter to the Judge; (2) that the jadgmenfc-
creditor, by reason of having attached the property of his judg-
ment-debtors, and obtained an order for sale before the date of
the vesting order, which vested the*property in the Official Assig-
nee, obtained rights in the property wbioh cannot be affected by
the vesting order. In order to determine the first question, we
have to see how the application on the part of the Oiijcial Assig-
nee came before the Court executing the decree, and what juris-
diction it had 11 the matter. The order vesting the real and
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personal estate of the insolvents in the Official Assignee was made
under s. 7, Statutes. 11 and 12 Vic., c. 21, and s. 49 enables the
Court in which any action, suit, exocution or process is pending in
respect of a debt or demand contained in an insolvent’s schedule,
to stay the proceedings or set aside or suspend the execution or
process, so far as respects the debt or demand, until further order
of the Court which made the vesting order. But the matter did
not come before the Subordinate Judge under this section. It
refers to cases where the insolvent’s schedule has been filed, and
to debts or demands admitted in the schedule, and no schedule
had been filed at the time of the Otlicinl Assignee’s application.
The Subordinate Judge could therefore only entertain the appli-
cation under the provisions of the Code of Civil Procedure relat-
ing to execution of decrees. S. 244 relates to questions between
parties to the suit in which the decree was passed or their repre-
sentatives relating to the execution of the decree ; and s. 2"8 to
objections by third parties to attachment of property made in
execution of the decree. Now, if the a[)plication is to be consi-
dered as one to be dealt Avith, and whicch was dealt with, under
s. 278 and succeeding sections, the order made on it was not
appealable to the Judge, and the appellant’s contention that the
Judge had no jurisdiction is valid. If, on the other hand, the
application was one to be dealt with under s. 244, the Subordi-f
nate Judge would have jurisdiction, and the appeal was cogniz-
able by the Judge, Did, then, the matter of the application relate
to questions between the parties to the suit or their representa-
tives, and in regard to the execution, discharge or satisfaction
of the decree ? In other words, can the Official Assignee be held
to be a representative.of the judgment-debtor within the meaning
of 8. 244, and does his application relate to the execution, discharge
or satisfaction of the decree ? We do not tliinl; tliis can be held.
The Official Assignee did not apply to the Court as one re]H*esent-f
ing the judgment-debtor in regard to any matter relating to the
execution, discharge or satisfaction of the decree, but as a third
party in whom the insolvent debtor’s property had become vested
under the Insolvent Debtors Act, and his object was to have the
attachment withdrawn and the property made over to him, not
for any purpose of execution of the decrcc, but that ho might deal
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with it under the provisions of the Act for the benefit of the
general body of the creditors. As a matter of fact, be appears to
have made his application under s. 278, and it was so treated,
by the Subordinate Judge. Nor can the Official Assignee be
considered, to be a representative of the judgment'd.ebtor within
the meaning of s. 244. He represents the general body of the
creditors for whose benefit the property of the judgment-debtor is
vested in him in trust, aud it was in this capacity, as representing
them and for their benefit, that he made his application.

The Judge has, therefore, erred in regarding the respondent
as a representative of the judgment-debtor aud treating the matter
as one to be dealt with under s. 244, Civil Prooodure Code, the
order on which was open to appeal ; and we cannot find that he is
supported by the case he refers to (1), as there was no ruling in that
case to the effect that tiie Official Assignee can be regarded as a
representative of the judgment-debtor, and an application of this
nature is one to be dealt with under s. Civil Procedure Code.

We are of opinion, therefore, that the Subordinate Judge had.
only jurisdiction in the matter under s. 278, and he disposed of
the application under that section, and the Judge had no jurisdic-
tion to entertain the appeal. It is not necessary for us to consider
the second question raised. We docree the appeal and set aside
the Judge’s order with costs.

Appeal allowed.

Before Mr. Justice Brodliurst and Mr. Justice Tyrrell.

KOLAI RAM AND anoxheb (Plaintiffs) v. PALI EAM and othbks

(D kficndanxs)

Amendment of decree— Judgment awarding interest for period prior io suit— Decree

directing interest to b& paid from date of tuii— Oinil Procedure Code, ss. 206,
209. *
The judgment in an appeal adjudged interest be paid for the period prior

to the institution of the suit only. The deciee contained au order for payment

of interest from the date of the sixit onwards.

Held that no variance with the judgment, within the meaning of a, 206 of

the Civil Procedure Code, was involved in the additional order contaiacd in the

decree,

(1) Miller v, Moti Mohun Roy; I, L. K, 7 Calc, 213,
101
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