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tatioii Act must be construed with reference to s, 368 of the present
Civil Procedure Code. Reading s. 368 with s. 582 of the Code, it
is clear that the word defendant in s. 3G8 includes a respondent, and
art. 171B of the Limitatinu Act is applicable to the case of a
defendant, and it follows that that article applies to the present case.

No application having bflcn made within tim time allowed by
avt. 17I1B, the appeal n\iwt abate under the last clauso of s. 368,
read with ss. 582 and 590 of the Civil Procedure Code, with costs.

Oldfield, J.—I concur, although with some hesitation, in hold-
ing that this appeal must abate, as no one has been brought on

the record to represent the deceased respondent within the term
of limitation. Dismissed with costs.

Appeal dismissed.

Before Mr. Justice Brodhursi ati:l Mr. Jmlice Mahmood.

RAMI PRASAD and otheus (Oru?RNDANTs) ii. RAGHUNANDAN PRASAD

Act | of 1872 {Evidence'Act), ss. 03 (c), 114, illnslration (g)— Secou(larj/ evuknce—

Copy of a copij— Suitfor retlempiioil of moityaye— Burden ofproof— Withhold®
ing evidence.

A deed executed in 1812 became tho snbjcct of liti{?ation roaultiug, on the

1 7th 1813, in a decree the elTcct of which was to creatc »

usufructmiry
mortgage of rights and inferosts in

two villages. In 1871, the purchaser of a
liortion of the mortgagor’s rights, alleging that the

mortgiige-debt had been
liguidated from the usufruct,

sued to rccover posHcssion of the property. The

mortgagees resisted the claim for possession, on the grounds that, prior to the

execution of the deed in 1812, the mortgagor’s ancestor had granted to their

own ancestor a gmmnda-dari right, nnder wliich a lixod jama ol! Rs. 121 wufi

payable by them in respect of the lands in the village, that what was mortgaged

mwas not the lands, but only the right to receive the fixed jama; and that th6

fact that tiie mortgage money had been liquidated from

the jama did not en-
title the plaintiff to oust

thorn from possession. It appeared that the alleged
gawanda-pattar, the original mortgage deed,

and the decree of the 17th May
1813, were

at one time in the defendants’ possession, but the defendants alleged

that all three documents were destr/iycd hy fire in 1872. The plnintifE sought to

support his case hy putting in a copy on plain paper purporting to have beeu

transcribed from a certified copy of the decree of the 17th May 1S13.
Held, with reference to the provisions of s. 63 of the Evidence Act (I of

18721 that, there being no evidence proving that the copy produced by the plain-
Wft had been compared with the original decree, the copy was nor, admissible in

*

First Appeal No. 18 of 1883, from a decree of Maulvi Mahmud Bakl
Subovdiaate 3udge of Ghanipur, dated the 22nd December 18S2.
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(iviilencp, inasmuch, as it coulrl riotbe I'Psxai'tisd eifcher as pritiifiry or Jis secondary

evidcuce of the contents of tbhe original decree.

E ast P k.sad
Held also, that the destruction or loss of the three clooiiments alleged by the u

defendants to hare been destroyed not being pi-oved, their Jon-prodaotioa placed B arhp.nan-

B\

thi;i)3 under therecognized prohibidons oi thelaw iif evideisce, ai'.d subJ'i'Ctc'.i theui

10 the presumption recognized b j illustration (?', s. 114 of the Evidence Act,

that evidence which could he and is not produced woull, if produced, bo un "n-

vounible to the person who v/ithholris it.

HeJd also, that inasmuch as the plaintiiT was no p'lrty to the alleged gmom-

da-paftar, nor to the mortgage of 1812, nor to the litigation which reisulted ia

the decree of the 17th May 1813, and could not therefore be taken to be in a

position to produce these documeata or to prove their cootetits by second'-iry evi-

dence; and inasmuch as the circuaiataiices established a pririia facie case

in his favour, the burden of proof iu regard to the existence of the alleged
gaioanda-dari tenure lay upon the defeudants, who, whilst in a position which
Would involve their being in possession of the documents above-mentioned, and
whilst adm itting such possession u[i to the year 1872, had failed to prove either
their destruction or their contents by secondary evidence such as could be re-
lied on. Rajah Ki&Jien Liutt Rad Pdnddy v, xXarendar Bahadodr Singh (3) re-

ferred to.

The facts of this case are sufficiantly stated for the purposes

of this report ini the judgiiieiit-of Mahmoocl, J.

BTr. T. Conlan and Mr. Q. T, Spankie, for the appellants.

Mr. W, M. Colvin® Mr. G. E. A. Ross, aud Munshi Uanuman
Prasad”™ for the respondeat.

Mahmood, J.— The facta of the case, as far as they are nece.'S-
sary for the disposal of this appeal, may be recapitulated here, and
the following pedigree throws light upon them :—

M ahabai Singh.
i\*irtab Singh Kali ciaran

ThakurW tsad

fiam Charan uUdit f arain Janki Praaad
1
Sat Narain, Ram Dat
defendant JJo, 5 *«
1 -
Ram Dayal, Ram Parshad,
defendant No. 7. defendaat No. O.
t 1 J
AmbiKa Prasad Debi Prasad

Gaya Prasad.
(T) L, 11, 31In3. App. 85,

[ AVAAS
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In eacli of the two villages Maniralpur inid iSiiidpiir, Maliabal
Sini owned gn annas share, known as Fatfci Mahubal Siug‘jgh.
It is admitted in this case that, on or about the 4th April, 1812,
lilahabal Singh oxocutGd a duod which became the subject of litiga-
tion. resulting in a decree dated the 17th May, 1813, the effect of
wliich was to create a usurriicfcuary mortgage of the rights and
interests of Mahabal iSiggh iu the two villaires above-named,in lieu
of a sum mwhich is stated by the defendants to have amounted to
Es. 4GS4. Another fact admitted iu the case is, that under tho
terms of the mortgage so created the mortgage would expire in
1278 fasli, 1871 A. i)., the usufruct of the interval of fifty-eight
years being regarded as liquidating tlie mortgage without the
necessity of taking any accounts at the time of redenlption.

Upon the death of Maliabal Singh, his rights and interests
devolved iu equal shares upon his two sous Kali (Jharan and Par-
tab Singh, and their rights having been at various times sold,
under circumstances stated in paragraph 4 of the plaint, the plaintiff
has acquired a six annas eight pies share in ni;iuza Mangalpur,
and a two™ annas eight pies share in mauza Saidpur, and his

name has been recorded in the Government revenue papers as pro-

prietor of these shares. The rest of the mortgagor’s rights in these

properties belong to the persons who have been impleaded in this
suit as ~ro forma defendants.

Upon this state of things, the plaintiff instituted this suit, pray-
ing for possession of the entire eight aunas shard in Mangalpur
and the entire eight annas share in Saidpur, on the ground that
lie was entitled to such a remedy by virtue of being a joint holder
of the equity of redemption in the mortgaged property. The plaint
set forth that, under the terms of the mortgage, the money due

thereon was liquidated from the usufruct by the very fact of the
lapse of the term of the morfci;fage.

The plaint also prays for re-
covery of mesne profits.”

The principal defendants, who occupy the position of mort-
gagees, resisted the “suitupon the ground that, before the mortgage
by Mahabal Bingh, his ancestor, Babu Abhai Singh, haci granted a
gatcanda-dati right to their ancestors, that under that settlement
a fixed jama of Bs. 121 was payable by them * with respect to aU
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the zamiudari dues, cultivatory lands, sayer, uplands and low-lands,
water and forest produce, ponds® tanks, fruitful and unfruitful trees,
of an eio[bt annas share in each of tiie villages Manljalpar and
Saidpur.” They farther pleaded that under the terms of the mort-
gagje7 what was mortiyaged was not the lands of these Tillages; but
only the right of Mahabai Singh to receive the fixed jama of
Rs. 12 ?, and that the condition ia the mortgage was that the sum of
Rs 71 out of Rs. 121, the amount of jama fixed as the right of
of Mahabai Singh, should be annually set off against the principal
mortgage-money, and Rs. 50, the Government revenue, should be
paid to the proprietor ; and that, after the expiration of 1278 fasli,
Rs. 121 should be paid to the proprietor of the property as before.”
Upon this ground, the defendants contended that “ the fact that the
mortgage-money has been liquidated from the faina fixed does not
entitle the plaintiff to effect redemptioii of the mortgage by
removal of the defendants’ possession.” They further went on
to say that “ the deed ffaioandg-pattar granted by Mahabai Singh’s
ancestor to the ancestor of the .defendants before the British reign,
wiis kept in a bundle of papers iu the defendant I*am Prasad’s
house, which was destroyed by fire, and the file and bundle of
papers were also burnt along with all the goods kept in the house.”
It may be noted here that the fire to which this allegation relates
is stated in the evidence to have occurred about the year 1872.

The only other pleas in defence which need be noticed here
are, that the plaintiff as owner only of a portion of the property is
not entitled to claim possession of the entire property in the suit;
and the other plea, after questioning the amount of mesne profits
claimed by the plaintiff, goes on to say that the entire amount
of the profits of mauza Saidpur and Mangalpur comes to Rs. 242,
half of which, Rs. 121, is paid to the proprietors of Patti Mahabai
Singh, that the plaintiff himself,has refused to take the amount
which he is entitled to, according to proportion, on account of thd
share purchased by him.” el

Among the profonnd defendants, Sat Nartiin (defendant No. 5),
Bam Parsan (defendant No. 6), and Ram Dayal (defendant No. 7},
defended the suit upon allegations supporting the case set up by
the principal defendants; whilst Ram Khilawau (defendant No,
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1885 raised the plea that be was improperly impleaded ia the suit, an4
--------------- the remainin.cr defeadant (No. 4), Nand Kumar Singb, did not ap-
Kam PuAAD defend the guit at all
Kaoihinan-
3>AN PiuMAo. The I()v;er Oouft held that the defenJants had failed 14 provQ

their allegation that thoy lield any gair anda-dari riglit in the pro-
perty ; that the plaintiil’had succeoded in proving that the mort-
[Page of 1812-13 did not relate only to the rnalikana right as statec.
by tho defeiidanta, but to tlie inll proprietary right in the lauds of
the villages which rcpre.sontod the share of Mahabal Singh ; that
the mortgage having been li(juidated by tho hipse of the year
n278 fasli, the plaintifl was entitled to ))ropriefcary possession by
redemption of tho sliare beionging to him, together with mertiiu
profits of fAuch share; that he was also entitled to obtain pgssession
as mortgagee of the shares of Ham Rhilawan and Nand Kumar whq
had DOt rcsiatfid the suit, but that he was not entitled to claim poss-
ession of tiie shares of Sat Narain, liam Parsan, and Ham

who had cont<-Istod the plnintifls by supporting the case set up by
tl-e principal d(jfen('ants-mortgagecs. To the exlent of the shares
<f the last nanicd three persons, the suit \yas therefore dismissed,

left by tiie Ooui't i'or decision in execut.iou of tho decree.

From tlie decree so passed by the lower Court, only tho prin-
cipal defendants-niortgiigoiis have prererred this appeal, and the
ilirgument of tho h™arned eounsel for the ap[»n!lants raises only one
main question for doterniination, namely, wlietlier the defendants-

appelhmts possessed any ;/,iwauda-dari rights in these villages at
the time of the mortgage ; in otlier words, did Mahabal Singh
under that mortgage plaoe them in possession of the village lands®
&c., or only mortgage his right to receive tho fixed jama of Rs. 121
under the condition”™ stated by the defendants ? There is therefore
only one issue for determination in this appeal, and its decision

relates only to the weigli* of evidence in; tho case, and raises no,
main question of law.

Before proceeding further, | mwish to decide a question upon
which much argument has been addressed to ns on either side.
One of the most important pieces of evidence produced by the
plaintii to support his case was a copy on plain paper, purporting
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to have been transcribed from a certified copy of the decree of
the 17fch. Mav, 1813. Tiie docutnent was admitted by the lower
Court in evidence on the (rromid that, the original dooree liaving
been destroyed, the plaintiff had made fruitless atfempts to obtain
a certified copy, that the defendants were in all probability in
possession of a certified copy of the decree, but did not produce it
as it would not support their case. The learned counsel for the
appellants contended that the copy was produced under suspicious
circumstances and could not be relied upon, whilst Mr, Oolvin on
behalf of the respondent supported the admissibility of the docu-
ment upon the ground that the evidence upon the record proved
that the copy produced in evidence was transcribed from a certi-
fied copy, and could therefore be regarde J as secondary evidence
of the contents of the original decree. | am of opinion that the
argument urged on behalf of the appellant on this point has force.
Whatever the law may have been upon the subject before the
passing of the Indian jGvidence Act (I of 1872), the ruh-s con-
tained in that, enactment must now be strictly observed. S. #1 of
the Act lays down that thi*contents of docuraeots ma_f be proved
either by primary or by secondary evidence,” and T understand
the rule to mean that there is no other method allowed by law for
provino; the contents of documents. S. 62 defines the meaning of
primary evidence; s. 63 describes what constitutes secondary
evidence within the meaning of the Act; and cl. (c) of the
section lays down in express hangna”e that “ a copy transcribed from
a copy, bat afterwards compared with the on'arinal, is secondary
evidence; but a copy not so compured is not secondary evidence of
the original, although the copy from which it was transcribed was
compared with the original.” There is no evidence in this case,
even if the whole depositi.m of the plaintiff’s witness Anup Narain
be accepted, Which proves that the copy of the decree now produced
in evidence was cgmpared with the Original decree, and | therefore
hold that it was not admissible in evideiffse, because it could not be
regarded either as primary or secondary evidence of the contents
of the original decree. The contents of the copy must therefore
be kept out of mind in determining this appeal.

The question then is, on whom lay the burden of proof in this
in regard to the existence of tfiQgaipanda-dari tenure allpged

713
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by the tlefendanb-appellatits ? But before determining tliis ques-
tion, especially with reference to the expression as used in evidence,
it seoms to mo necessary to ascertain the exact nature of the tenure
known as gawancla in the district in which the property in suit is
situate. In the North- Wfisteivi Prooinces Gazetteer™ Vol. X 111, p. 63,
under the heading of cultivatory tenures, the following account is
given O~gawandct-dari :— « A tenure peculiar to the eastern por-
tion of the district is the ganwadh (of uncertain derivation—a oor-
rn[)tion, perhaps, of ganw-wara). The normal form of this tenure
is the grant at a fixed rent of a whole village, or definite tract
swithin a village, to a commnnity of Brahmans. Where this can
be inferred to have existed at the permanent' settlement!, the tenure
is proprietary ; in other cases, the precise definition and legal
equality are rather doubtful. G>tmoadhs may originate by grant as.
above mentioned, by pnrohase, or even by mere usurpation, on the
part of the village headmen. In the last case it is confused with,
and generally indistinguishable from, the tilm istunrari or * perpe-
tual»leaae,” another not unfrenuent tenure in which a whole villao-e
or definite "part of it is leased to the iwikaddam or headman at a
fixed rent. In the case of and the status of the
under-tenants that pay rent to the ganwadhars and tikadars. is
Romewhat obscure, and has to bo determined, when dispute arises,
by the invnstigation of each particular instance. For it may happon
tliiit the under-tenant is a mere tenant-at-will, incapable by law of
acqgniring occupancy-right by lapse of 'rime, or he may be a fixed
rate tenant whose holding dates before NG ganwadh or tika, or may
have acquired occupaney-right under a ganwadhai' whose own tenure
is recognised as proprietary.” The tenure thus described seems
to have e.\isted in Sheopertab Narain Singh v. lInrshnnker Pershad
Singh (1), as well as in Likhiin Pathuk v. Roap Lai (2), in both of
which cases the nature of the |;emiro was referred to. In the pre-
sent case, however, thenature'*of the gaioanda-dari right claimed
by the defendants-appeaants is specifically described by themselves
in para. 3 of their written statement ; they admit distinctly &at
the full proprietorship of the villages, including the right to actual
possession of the lands, &c,, did at one time vest in Babu Abhai
Singh, ancestor of Mahabal Singh, and the gawanda”\dari

<1) N.\V. P. H. C. Pvep,, 1873, p. 40.  C? N.-W. P. H. C. Rep., 1871, p. 48.
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tonure was created by the foniier by grant of a deed of gawaiida”
pattar to tlie defendant’s ancestors, and that the gawanda-2)attar
mAss ia their possession up to the year 1872, when a fire in the
defendant Ram Prasad’s house destroyed the ducament. The ori-
ginal inortgage-deed and the decree of the 17th May, 1813, would
have been eqgaally important pieces of documentary evidencain the
present case, and it was alleged that they were in possession of the
defendants-appellants® who, Yithout denying that the documents
were at onetime in their possession, stated (in para. 5of their
written statement) that they were burnt along with the gawMida-
dari pattar in the fire to which reference has already been made.
Under these circumstances, the occurrence of the fire and the burning
of the bundle of papers said to have contained these three important
documents, constitute an important subsidiary point for arriving
at any conclusion upon the merits of the case. The evidence upon
the point, howewver, is either hearsay or unsatisfactory. There
may possibly have baen a fire in the defendant Ram Prasad’s
house, but it is certainly not proved that the gawiinda-pattar™ the
mortgage-deed, or the decree ofthe 17th May, 1813,«were burnt
in that fire. On the other hand, the application made by the
defendants, dated 7th July, 18C8 (paper No. 174 on the recordj, in a
former litigation contaius such specific reference to the dc-'cree
that | agree with the learned Subordinate Judge in holding that
it must at that time have been in their possession. The destruc-
tion or loss of these three iiuportant documents not having been
proved, their non-production by the defendants places them under
the recognized prohibition.s of the law of evidence, and subjects
them to the presumption recognized by illustration ig), s. 114 of
the Evidence Act, “that evidence which could be and is not
produced would, if produced, be unfavourable to the person who
withholds it.” It appears from an attested copy (paper J*o. 175
on the record) that the plaintiff’s aRoestor made an application on.
the 13th August, 1872, to the proper atrthorities for obtaining a
duly attested copy of the decree of the 17th May, 1813, but the
application could not be granted, because tSeoriginal decree no
longer existed among the official records. It is clear that, neither
the plaintiff nor his ancestor having been a party to the litigation
of 1813, tliey coaid not be cxvpected to have obtained a certified
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copy of fdie docroo, and it is cqnidly oloar that iindei* the circum-
stauces of tlio ease the iion-productimi l)y the defondnnts of the
alleged gawanda-dari paHar™ and of tlio morl<i®a,<jf6-deodj and the
decree, leaves the plaiiil-ilf in a more or less hol|)l(3ss position in
conl”estin™ the oase set dp by the dofenihints as to tlioir gaioamia-
dari ri“ht. Tlio case thoreforo upon this point I'mts within the
purview of tho rid(™ laid down hy the Lords of tho Privy Council
in R.ajah Kishen Dutt Raui Pandfl v. N<irenii<i) Bahadoor Singh
(1), which was a suit for r(~;Jemj)tion, and in whicli, tlio mort-
gage-dood not l.oin,a; fortlxioniiniT, tlnjro Wus a contention between
the mortgaiijor and the mort*a”ee as to the exaot lorins of the
mort}*a<];e. Their Lordships observed : ~*“ It appears to their Lord-
ships that in such a case as tlie present it lios upon the plaintiff
to substantiate his case by some evidoneo—by tidnie primd faci&
evidence at least. But in this, as in most other cases, when the
quantum of evidence required from either party is to bo considered,
regard mnst he had to the opportunities which each 'parly may
naturally bo supposed to have of givinir ovi(h;nce, and althouLdi'
the bunlo}j of proal';r/7'nul fame in this case, in their Lordships
view, is upon lhe plaintilFs, still tliey thiidv the consideration should
not be omitted that tho deftMulant would naturally have tho mort-
gage, and tliat it would be, primd fa.i;u at all events, more in his
power to give accurate evidence of its contents................ The

plaintiff, by tho hypothesis, would not havo s(yn tho document,
or prohably have had acciessj to it from the time of its exeoution’,’
which in this caso was the year 1840 ; whereas the defendant
would ho assumed to have it and to be able to produoe it, to show

Avliy he could not, and to give some evidence of its contents if it
were lost.”

I have quoted these observations at such len;]jth because they
seem to me to be especially applicable to the circumstainoes of the
present case, which indeed in'?orao points furnishes even strcn”er
grounds for applying rule than the case before their Lord-
ships of the Privy Council. Hero the plaintiff, who is simply a
purchaser of a porCion of the right of Mahabal Singh, was no
party to the alleged gawanda pattar ; he was no party to the

nwtgago of 1812, nor to the litigation which resulted lathe
CD L, R, 2 1lud Arp, 85.
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decree of tlie I1tli May, 1813. He cannot, therefore, be taken to
be in a position to produce those documents or to prov-e their
contents by secondary evidence. The defendants, on the other

possession of the documents, and whilst admitting that they were
iIQ possession of them up to the year 1873, have failed to prove
either their desti’'uction or their coatents by secondary evidence,
gucli as cati be relied upon. The plaintiff, on the other hand, has,
in my opiaion, shown a very good pnmCt facie case which tha
defendants have not been able to rebut.

This leads me to the consideration of the various points ia tho
evidence j but before doing so | wish to notice an arfjument which
has been addressed to us with especial cogency by Mr, Colvin on
behalf of the plaintiff-respondent. The main feature of tho de-
fendant’s case is, that the mortgage of 1812-13 Avas executed in
lieu of a sum amounting to no less than Hs. 4,684 ; that it was
a patwari mortgage for a definite term of fifty-eight years ; that is,
the mortgage would, by the very lapse of its term, be liquidated
from the usufruct of the mortgaged property, or rather from the
fixed annual malitcana jama of Rs, 121, which the defenrJants ropre-
8ent to have been the limit of the rifrhts of Mahabal Sin<ih which
he gave in mortgage as security for repayment of the debt. Fur-
ther, the defendants’ case is, that out of this sum of lis. 12i,
Ks. 50 were to go towards payment of the Government revenue and
only Rs. 71 were to be appropriate'! by the defendants-niortgageBS
towards payment of principal and interest due on the mortgaga.
Now, Mr. Colvin has effectively shown that such a hypothesis is
rebutted by purely arithmetical oalculatiou. Jt must be remem-
bered that, according to the defendants’ case, not the zamindari
rights in the lands, &c., of the village, but only the fixed sum of
Es. 71, the annual malikana jama, was (jiven as the sole security
for repayment of the mortgage-d~t. Now this annual sum of
Es. 71, if multiplied into fifty-eight, which is the number of
years constituting the term of the patwari mortgage, would yield
only a sum of Rs, 4,118, which falls short even of the alleged
principal sum of the mortgage by no less than Rs. 566. A mort-
gage of such a nature is not intelligible in tho ordinary course
of human affairs, and the result of Mr. Culvm’s argument by
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arithmetical calculation shows the absurdity of tlie dofendants’ case,
in proportion to the rate of interest wliich may be assumed as hav-
inoj belen agreed upon between the mortgagor and the mortgagee.
The rate of interest, if assumed at 12 per cent, per annum, Avould
yield more than Rs. 500 per annum, and even if 6 per cent, per
annum is assumed to bo the rate, the annual interest alone would
DB more than Rs. 250 per annum. This circumstanoe alone seems
to me to raise a strong presumption in favour of the plaintiff’s
allegation that the mortgage by Mahabal was a mortgage not of
his alleged malikana jarna™ which, according to the defendants" case,
was a fixed sum under the gmcanda pattai’, incapable of increase,
Irat the subject of the mortgage Nwes the zamindari rights in the
lands of the village, which might well, by increase of cultivated
area or otherwise, have been regarded as likely to yield sufficient
lisnfi'uct to satisfy not only the principal, but also the interest due
cm the mortgage. It may here be added in connection with thi®
point that the defendants in this very case pleadod that the profits

of the mortgaged property were less than those stated by the
plaintiilf.

In the face of such ciroumstaneos, which establish a strong
primu facio. cana in f.5.vour of the ])laintiff-respondent, it was in-
cumbent upon the defendants-uppellaiits to hiive produced the
strongest possible evidence to substanuatc their case. They failed,
fiB I have already said, to produce the best dooumentary evidence
wliich would conclude in their favour the point in contention
))ctwoen the parties. And with the presumptions against them”
Whioh their course of action in the suit involves, 1 have to consider
whether the oyidence produced by them substantiates their case,
(The learned Judge then ])roceedeil to consider this evidence, and,
being of opinion that it did not substantiate the defendants’ case,
oanie to the conclusion that the appeal should be dismissed.)

Brodhurst, J.—I| concur*wdth my learned colleague. The
appeal is dismissed witlrcosts.
JppmI dismissed.



