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Be/ore Mr. Justice. Ohljlcld and Mr. Justice Malmood.

G A N G A  D I N  a n p  oti i kus  ( D e f u n da n ts ) v , K l i U S I T A L I  ( P l a i n t i f f ) * .

Execution cf {JciYCt-~hii}V.vkct (lUuchmnt of imtiovcahlc propcHtj-  Private aliemtion 
after such a'tachinent not raid—Civil I r̂occditre Code, ss, 27-1,270, 205, sc/i. 
j r . ,  No. M l.

A jiulgincnt-delitnv wlioHO property lnn'l attaclicrl in cxeciitioii of a mo­
ney deci'oe, sold the i»ropei'ty, niid fnit of tlus pt icc paid iiitc) Court the jiniount of 
ilic dccj'co, and iir.iycd that the attacLnioiit fKiglit l)o removed. NVhilo the attach- 
incut was subsisting, and prinr to the aalo, the hidders of other money douroes 
agniuHb the siimc judgmeut-ucbtor prJorred applications, purporting to be made 
under s, 295 of the Oivil rvoeci-lure Code, and praying that the proceoda of the sale 
of the property might be ratea'dy divided bet’ween themselves and the attaching 
creditor, 'I'he Court refused to remove ills attacliment until tliuso creditors 
liv.d beeiv paid. It was found that the atilo by the juilgmeiit-debtor waa a ho7ia 
fide transaction, entered into for valuable Consideration.

JJcld that, itiaaiuueh as no order for attachment of the property was pa.ssed iu 
favour of tlio decree-holders in manner provided by s. 274 of the Civil I’ rocedure 
Code, their claims Avere not entitled to the protection conferred by s. 276 against 
private alieuatioua of property under attacluuent ; that theHC claims were not 
enforceable mxder the atfcachment which was made j that t h e  aalo by the judg. 
mont-deljtor was valid} and that execution of the dccrocs could not take place.

/ ’(!?' MAirMOOT), J.—That ,s, 27G of the Civil Procedure Code, being a restric­
tion of private rights of alienation, should be atiictly construed; that before 
])roperl:y can bo eubjectcd to such restriction, there must l>e a perfected attach­
ment ; that the orders passed vtnder s. 295 did not amount to such attachment ; 
and that, even aasuining thorn to amount to such attachment, they, not having 
l)cenduly intimated and notilicd. could not make the prohibition of a, 27C ap­
plicable to the ease. Mahadao Duley v. Bhola Safh Dlchit (1), Anand Lall Dans 
V. JulMhur Shaw (2), liamcswar l̂ ivcjh v Jtanit inu Glinse (3), rmirn Ohuiider Baboo 
T. Bmlop (41, Gohind Sitigk v. ZaVnn, Siiifjh (Gj, and Giuiianl llardwcir Pandeif 
(G), referred to*

Also Mahmoow, , r . ~ While s. 295 of the Code gives a  Rpecial.right to 
judgment creditor.  ̂as distinguished from Himnlo creditor.=i, it is ati essential con­
dition precedeut to the eXcrciae of that riglit tluit there sliuuld be a Hale in exe­
cution, and that its result should ajy ear in assets realized by the sale, and there­
fore, until the aalo takes place, 110 such right can be enforced. Bishm Chindtr 
Surma Ohowdhrijv. Mun Moninec Dabaa (J). referre<l to.

* Second AputaLiVo. 32!) o£ 188J-, from a decree of A, Sells, Esq., District 
Jua f̂t of: Cawnpore, datei the 20th Detteiaher, IBŜ tatRrmui;  ̂ a tlocrc!<a of MaulVi 
Jfarid-ud-dia, Suborinale Judgo of Cawapure, dated the 2tlth June, 1883.

( ’ ) I- 5 All. 86. (5) I. L. R , e All. 33.
(2) 14 Moo, I. A. 543. (6) I. h. n., i\ All. 603.
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O n e  Manni Ram ^ the holder o f  a decree for mooey against one 
Clihubba, dated the l?th  May, 1881, applied on the 19th August,
1881, for the attachment and sale in execution of the decree of 
certain immoveable property belonging to his jndgment-debior, 
and an order for the attachment of the property was made in Sep­
tember following.' On the 3rd January, 1882, Chhubba executed 
a deed of sale of the property in favour of Khushali, the plaintiff 
in this suit, and, out of the price paid for the property, paid into 
Court the amount of Manni Eam’s decree, and prayed that tha 
atttachment might be removed. The Court executing the decree 
refused to remove the attachment until the holders of certain other 
money-decrees against Chhubba had been paid. One of these de- 
cree-bolders, Ganga Din, htid, on the 31st August, 1881, after Man '̂ 
ni Ram had applied for the attachment and sale of the property in 
execution of his decree, preferred an application, purporting to be 
made under s. 295 o f the Civil Procedure Code, and praying that 
the proceeds of the sale of the property might be rateably divided 
betvveen him and Manni Ram, the attaching creditor. The other 
decree-holders had subsequently made similar applicatioas. In 
consequence of the Court’ s refusal to release the property from at­
tachment, Khushali brought this suit against the decree-holders in 
question to have it declared that the sale to him was valid, and that 
the property was not liable to be sold in ei.ecution of their decrees.

Both the lower Courts concurred in decreeing the claim, hold­
ing that the deed o f sale executed by Chhubba was a valid transac­
tion; tliat it conveyed ail his rights in the property; that therefore 
the holders of the deirees against Chhubba could not treat the 
property as still his ; and that consequently execution could not 
take place.

The defendants appealed to the High Court, contend.in» {inter 
alia) that the sale-deed executed ly  Chhubba on the Srd January,
1882, was invalid, wiih reference to thejHovisions of s. 276 of the 
Civil Procedure Code.

Pandit Ajudhia Nath and Munshi Suhh lianij for the appel­
lants.

Munshi Ihnuman Prasad aad Paiidit Bishamler jNath, for the 

respondent.
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O l d f i e l d , J. —The bond fl'ie, diameter of the JJale to the plain­
tiff of the property in suit on the part o f Oljhabba, the judgmont- 
clebfcor of the appelhiuts, has boon foimd by the lower appellafca 
Court, and is not open to the objections taken in appeal.

The qnestion that remains for (ieterrnination is whothor, 
at the time of the sale to the plaintifF, the property wa3 under 
attachment in execution of the appellantn’ decrees, and, under tho 
provisions of a. 27t’  of tlio Civil Procedure Code, the sale to tho 
plaintiff is void as against the uppellants’ claims under their decrees.

Ifc appears that the properr,y had been attached on the applica­
tion of one Manni Ram in execution of hia decrees against Chhubba 
on the 17th May, 1881, and some of the appellants who held 
decrees against Chhubba applied to attach tho property in exeeu- 
tion, of their decrees while the attachment under Manni Ram’a de­
cree was subsisting and prior to the auction-sale; and further asked 
that, under s. 295 of the Civil Procedure Code, the proceeds o f the 
sale might be rateably diviiled among the decree-holders. No order, 
however, for attachment was made, as required by the provisions 
o f s. 274, on their applications.

Now, s. 276 provides that wlien an attachment has been made 
by actual seizure or written order duly intimated and made known 
in. the mannei aforesaid (that is, as required by s. 274), any private 
alienation of the property attached, whether by sale, gift, mortgage 
or otherwise, during tlie continuance of the attachment, shall bo 
void as against all claims enforceable under the attachment.

What is here contemplated is the protection of claims which are 
enforceable under an attachment made according to the provision's 
in 8. 274,—that is, in the case of immoveable property, which is 
that in dispute here, by written order duly proliibiting tho jitdg- 
ment-debtor from transferring or charging the property in any way, 
and all persons from receiving^'the same from him by purchase, 
gift or otherwise, the order beirtg proclaimed by beat of drum, 
and in other manner as directed by the section ; and, with referenee 
to the form 141 iri sĉ h. iv. of the Act, the particulars of the claimi 
of the attaching creditor must be set out in the proclamation.

It is thie claim of the attaching creditor who has made tfia 
aitacbment set out in the order of attachment whichi is enforceablo
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under the attachment, and wtioli is protected ; and to enable creditors 
to liave the advantage of an attachment there mnst be separate 
attachments in each case by written order duly intimated and 
made known as required by s. 274, giving the particulars of the 
claims of the attaching creditors.

The reason is obvious, to enable those dealing with the property 
to become acquainted with the claims which are protected by the 
attachment.

For instance, as in this case, a person buys property with the 
knowledge of the attaching creditor’s claim, which he satisfies, but 
it would be inequitable to make him liable for claims which were 
not promulgated at the attachment, and of which he knew nothing.

The plaintiff has satisfied the claim of Manni Ram, and is in a 
position to resist the sale of the property to satisfy the claims of 
the appellants, which, for the reasons given, are not claims enforcea­
ble under the attachment which was made.

The appeal is dismissed with costs.

M ahm ood , J .— Five pleas have been raised in appeoj ; but when 
I first heard what these were, I was convinced,—and I adhere to the 
opinion— that the last four are not such as could properly be enter­
tained at this stage, since they only raise questions as to the 
evidence and as to the merits of the case. Both the Ooarts have 
found that the sale-deed of the 3rd January, 18S2, now in question, 
was entered into bond jiJe for valuable consideration, and conveyed 
the vendor’ s rights in the property, and that no fraud, collusion or 
mala fides of any kind had been established. So far as regards 
this part of the case, we cannot interfere with the decrees o f the 
lower Courts. There is, however, one part o f the appeal— that 
brought forward by the first plea—which raises a question o f law, 
namely, whether, even assuming the dead to have been a bond fide 
document, it was taofc void with refdlrenee to the provisions of s. 276 
of the Civil Procedure Code. Before eniering upon this quesiwon,
1 wish to observe that all the decrees held by the present defendants 
are simple money-decrees. *

Now, in passing any judgment in connection with theconstruo- 
tion to be placed on s. 276, it is important to refer to an earlier 
section in the Code—s. 274,— which provides for the attachment;
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of immoveable property, when it is tlie first step in execution of a 
simple money-decree against the person owning the property. It is 
as follows:— ‘^If tlio property be immoveable, the attachment shall 
be made by an order prohibiting tho jiidgment-debtor from trans­
ferring or charging the property in any way, and all person?! 
from receiving the same from iiim by purchase, gift or otherwise.”  
This section corresponds to s. 235 of the old Code of 1859, and to 
the last part of s. 239 of tho same. I wish to refer to these sections 
because they are interpreted by several rulings, to some of which I 
shall presently refer. Then wo have s. 276 of the present Code, 
which is the most important provision for the purposes of this case. 
It  says :— “  When an attachment has been made by actual seizure 
or by written order duly intimated and made known in manner 
aforesaid, any private alienation of the property attached, whether 
by sale, gift, mortgage or otherwise, and any payment of the debt, 
or dividend, or a delivery of the share, to the judgment-debtor 
during the continuance of the attachment, sli’all be void as against 
all claims enforceable under the attaohment.^  ̂ The language o f this 
section is practically the same as that of s. 240 of the Code of 1859, 
the words which I have emphasized being added to the present sec­
tion. But notwithstanding the change of language, I  do not think, 
so far as the present point is concerned, the law has been altered 
by the present Code. And 1 say this because my view is support­
ed by a ruling of the Privy Council which, as I understand it, is 
as much applicable iu principle to s. 270 of the present Code as it 
was to s. 240 of the old Code to which it related. Indeed, the 
words which I have emphasized were most probably inserted in 
consequence of that ruling. But before considering the effect of 
that ruling, 1 wish to refer to a somewhat recent Fall Bench deci­
sion of this Court in Maliade.0 Dtibejf v. Bhola JSfnth Dkhit {\). 
The judgment in that cas"> was delivered by my brother Straight, 
und concurred in by the rest tho Court, including myself. It 
was there ruled that â regularly perfected attachment is an 
essential prelirainary to sales in execution of simple decrees for 
money, a,nd, where there has been no such attachment, any sale that 
may have taken place is not simply voidable, but do facto void. I 
understund this ruling to apply as well to tho old as to the present

(1) 1. L. H., 5 All. m.



Code, because a simple money claim seems to me as, so to speak, 1885
“  floating ” , until the attachment o f some particular property 
belonging to the debtor fixes the debt to some specific part o f  the i-
debtor’s property— a fixation which can be effected only by mak­
ing the attachment according to law; and that 1 take to Lave been 
the reasouing of the Fall Bench. 1 now go back to s. 274 o f the 
Code, in order to bring out the most important question in this 
case. What was the object of the Legislature in enacting s. 274 
in these three separate paragraphs, and in these specific terras, 
and what bearing has this object upon the question now before us?
S. 274 provides for the attachment of immoveable property. The 
attachment is to be made in certain particular ways, and one im ­
portant direction is, that notice be given not only to the judg- 
ment-Jebtor not to alienate the property, but also to the publia not 
to accept any alienation from him. The object of the provisions 
is two-fold; and this view of the matter is supported by the 
provisions of s, 644 when considered with the fact that No. 141 
o f the fourth schedule of the Civil Frocedure Code correctly 
provides an exact form to be employed for the ijurpose o f 
carrying out the requirements of s. 274. It says;— “^Whereas 
you (the judgment-debtor) have failed to satisfy a decree passed
against y o u ............ it is ordered that you be, and you are hereby,
prohibited and restrained, until the further order of this Court, 
from alienating the propertt/ specified in the schedule hereunto an­
nexed, by sale, gift or otherwise,” — so far the words are a repeti­
tion of s. 274,—“ and that all persons be, and that they are hereby, 
prohibited from receiving the same by purchase, gift or otherwise.”
1 have emphasized the words bearing upon the present point.
Ii?ow, it is clear to my mind that s. 276 is a distinct interference 
with private rights of alienating property, and I believe it is a 
fundamental principle relating to the interpretation of statutes, 
that where the Legislature interferei^in this manner, the provisions 
enabling it to do so must be not only c^efully but strictly cons­
trued. Their Lordships of the Frivy Council in Anand Lall Dass 
V. Jullodhur Shaw (1) in construing the corresponding s. 240 of the 
Code of 1859 which I have already cited, made the following 
o b s e r v a t i o n s T h e  question is whether those words— ' any pri­
vate alienatioa of the property attached, whether by sale, gift or

(.1) U  Moo. 1. A, 543.
• 95
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otlienvise, shall bo null and void ’ -—are to be taken in the widest, 
possible sens« as null and void against all the world, includinj^ 
oven the vendor, or to be taken in the comparatively limited s«iisrt 
attached to them by the Courts in India? Their Lordships adopt 
the language of t,ho Chief Jiist;ico, who, in the judgment of tlie 
Court, expresses his opinion that the object was to make the sale 
mill and void, so far as it ttiight bo nooe-ssary to secure the execu­
tion of the decree, rehites onl-̂  to alienation which would atFect, 
the creditor who obtained the attachmmt. That appears to their 
Lordships to be the true moaning of the section. It could scarcely 
be held—’in fact, it was scarcely maintained in argument—that a 
sale miide to a bond Hie purchaser by the vendor could be set aside 
bvthe vendor himself; the words must therefore necessarily be read 
with some limitation. It appears to their Lordships tiiat tiieir 
con.struction must be limited in the manner indicated by the Chief 
JnsticG, on the ground that they were intended for the protection, 
of th?. creditor who had ohtainfid an execution, and not for the protec­
tion of all pervsous who at nnj/ future time might possibly obtain, 
execntion.’V I have emphasized the important word.s, and applying 
these observations to this cilse, I must now consider whether sncli 
conditions existed as ooiil.l invalidate the deed of the 3rd January,
1882. 1 have already said tJiafc a peifacted attachment is neces­
sary to render these ro'vtrictions ii[)0 ii |)rivate rights effective so â s 
to prevent the owner from dealing wirJi his property as he might 
have done before attach men t. In support of this view, 1 may 
refer to two, cn?,c3---Raines war Singh v. Rimtamt G.ho ê {\) and 
Itidro Chunder baboo v. D'inlo '̂> (2). I need not refer to them at 
length, but they are authorities for the view that before property 
can be made liable to these restrictions, there must be a petfected 
attaclunent. They amount practically to an enunciation of the> 
same principle as was laid down by this Court in Mahadeo Dabey, 
V.  Bkola Nath IHchit (3), to v^nich I have already referred.

Now, if a sale in (^itecution o f decree, without a previous 
attachment is ab initio void, it follows that a private sale, where 
xhere has been no sach porfeoted attachment, is valid. Of course, 
as a matter of logic, the truth of a proposition does not involve the 

(1) 4 B.. L. R.i A. C., 2‘1, <2) 10 W. K. 264.

<.3) I  L . B „  r. All. 86.
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truth of what may be called its converse; hut in a case of this des­
cription, I think that the two propositions depend upon the same 
principle, and that if one of them is true, the other must be true 
also. Indeed, the judgment of my brother Tyrrell in Gobind 
Sinyh V .  Zalim Sinyk (1) goes almost a greater length to support 
my view; for there the private alienation by the judgment-debtor, 
though made during the subsistence of a valid attachment, was up­
held, ou tlio ground that although the interests of the auction-pur- 
chaser, who sought to avoid the private alienation, origiuiited in an 
attachment made in execution of the same decree, yot as the former 
attachment had been infructuouSj and the latter attachment, which 
resulted in the auction-sale, was made subsequent to the private 
alienatiouj such alienation could not be avoided by such auction- 
purchaser.

In connection with this part of the case, if it could be shown 
that the present defendants had by reason o f their applications 
obtained a valid and perfected attachment in execution of their, 
decrees before the sale of the 3rd January, 1882, there would be n6 
difficulty. But I concur in the reasoning of my brotker Oldfield 
ih Giimani v. Hardwar PaniUy (2), where he held that the prohibi­
tion provided by s. 276 could not have effect unless there had beoii 
a regular attachmeiit, and that an alienation made after attachment 
not duly intiniuted and made known^  ̂ as required by s. 276, would 
not be vitiated. The rule seems to me to rest upoii a foundation 
similar in principle to the equitable doctrine o f “  notice ”  wheri. 
applied to bona fide transferees for value. And applying this rale 
to the present case  ̂ it has to be considered whether the application 
made by Ganga Din on the Sist August, 1881, and the order 
passed thereon, amounted to such an attachment as my brother' 
Oldfield had in view in the case which I have just mentioned. 
There can be no doubt that neither the application nor the order 
amounted to such an attachment, 'ihe apidicationwas made under 
8. iJ95, and so were the other subsequent appUcations by the decree- 
holders— the defendants in the present litigation.

That section provides for the state of things which was for-* 
merly met by ss. 270 and 271 of the Code of 1859. The pro^ 
visions of the former of these seotioil: ,̂ ^vhich gave priority to the 

Cl) I. L. II, 6 All. 33, (2) I. L. B., 3 All. G93.
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attaching creditor for satisfaction of liis decree as against other 
decree-holders, have not re-appeared in s. 295 of the present Oodej- 
the material effect of the change, so far as this point is concerned, 
being that, whilst under the old Code the first attaching creditor 
was to be paid in full, and the others rateably, under the rule of 
distribution provided by the present Oode, no such priority exists, 
and any decree-holder vfho applies to the Court is entitled to parti­
cipate rateably, subject, o f course, to the other rules provided by 
the section. The substantial provisions of s. 271 of the old Code 
have, however, re-appeared in an amplified form, in s. ?-95 of tho 
present Code, and whatever the change of law may have been in 
other respects, the principle, so fer as the matter now under con­
sideration is coaoerned, has certainly undergone no change. I can 
explain this in the best manner by quoting another passage from 
the judgment o f the Lords of the Privy Council in the case which 
1 have already cited :— ‘ ‘ Reference has been made to s. 271, which 
is to this effect”*—‘ If, after the claim of the person on virhose appli-  ̂
cation the property was attached has been satisfied in full from' 
the proceeds of the sale, any surplus remain, such surplus shall 
he distributed rateably amongst any other persons who, prior 
to the order for such distribution, may have token out execution 
of decrces against the same defendant, and not obtained satis­
faction thereof/ This section only applies where there has been a 
judicial sale, and appears to their Lordships to have little or no 
bearing on the question in the present case, which is, w'hether or not,- 
under the circumstances, a private sale was valid.”

Now, reading s. 295 of the present Ood©- in the light of these 
observations, there can be no doubt that W'hilst the section gives an; 
especial right to judgment-creditora as distinguished from simple 
creditors, it is an essential condition precedent to the exercise of 
that right that there should bp a sale in execution, that its result 
should appear in assets realize^! by the sale, and so, until the sak 
takes place, no such riglrii caa be enfo-rced. Now the 6rst Court, 
in dealing with the defendant’ s applioation, issued no proclamatioa 
under s, 274: no or^er was passed prohibiting the judgment-debtor 
from alienating the property. The public were not warned against 
accepting a conveyance from the judgment-debtor, and under; 
theso cirottraistances there was neither a perfected attachnaent nor
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any such prohibition as could render s. 276 applicable to the case  ̂
In support of what I have just said, I may mention tha caso o f 
Bishen Chunder Surma Chowdh'y v, Man Mohinee Dabee (1) in 
which it was held that s. 270 of the o li  Codej corresponding to a 
part of the present s. 295, did not apply to a case in which property 
had nol been sold in execution of a decree*

I hold therefore that because the application o f the 31st August, 
1881 was not an application for execution by attachment of tho 
property in suit, because it did not end in an order for attachment;^ 
because the order passed, even supposing it were an order for 
attachment; was never duly intimated and notified, there was na 
such attachment of the property as could render the prohibitions 
o f s. 276 available to the present defendants for the purposes of 
executing their decrees against the property sold under the sale- 
deed of 3rd January, 1882.

There was Manni Ram’ s decree under which the property was 
attached; but that attachment could only invalidate such alie^ 
nations as could be taken to be in derogation of his rights, so far 
as the decreej in execution whereof he attached the property, is 
co n cern ed . But since the defendants never properly attached the 
property in execution of the decrees which they now seeit to exê * 
cute against that property, since that property has by a valid sale 
passed from the hands of their judgment-debtor and become the 
property of the plaintiff— a bofid /ide purchaser for value— they 
cannot either avoid the deed of sale or execute their decrees against 
the property. For these reasons, the appeal must be dismissed 
with costs*

Appeal dismissed*

Before Mr. Justice Srodhurst dnd Mr. Justice Mahmoad.

RODH M A L (DEFElfDANT) V. R A M  H ARAK H  and ANOTHEa (PiAlirTirFsJ*
■ K

Mortgage-r'Pwcliaser of pdrt of mortgaged property loiiho'ut notice-~Suit 
for mh of whole property in aatisfaction o f mortgage—Mar shaUing—Apportionments

The equities wliich apply to a puisne incumbrancer in the marshalling o£ 
eeourities apply also to a bonA fide pitrchaser for valuej„without notice, of a per- 
t i o n  of property the whole of which was subject to a prior incumbrance. Tulni

* Second Appeal No. 1590 of 1883, from a decree of G. E, Knox, Esq., Dis­
trict Judge Mirzapur, dated the 3l9t August, 1883, affirming a decrea of Muaahi 
Madhofal* Muasif of Mirzapur, dated the 23rd January, 188 .̂

(1 ) 8 W . H. 501.
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