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“ The Code of Criminal Frocedure does nofc contain any section
expressly aiitliori?:ing a review of jad“ment in a criminal case .
after thejudgraent has been recorded. The Code of Criminal Fro-
cedare was passed after the Code of Civil Procedure. The latter
contains a section expressly authorijniog a review of judgment, but.
the former contaius no correspoudiug section. From this it may
reasonably be inferred that the Legislature did not iutend to confer
in criminal oases a power simihir to that which they had given in
civil cases.”

The Leo'islaiure has not, even under the Oriniinal Procedure
Code now in force, Qouferrecl, in express words, upon a High Court,
the power of reviewing its jndgments in all criminal cases as ife
lias done nnder the Civil Procedure Code in civil cases ; and, in my
opinion, the provisions of s. 369 of the Criminal Procedure Code,
so far as they affect a High Court, apply merely to questions of
law arising in its original criminal jurisdiction, and which are
reserved and are subsequently disposed of under the provisions of
S. 434 of the Criminal Procedure Code and the corresponding sec-
tions of Let™ers Patent, which, for tho North-Western ProvinceSj
are ss. 18 and 19.

Under these circumstances, | concur with the learned Chief

iliistice in rtjocting the application.
AppHcaimi refused,

APPELLATE CIVIL.

Before Mr. Juaiitx Straight mid Mr. Jicslice Tirrnll.
AJUDHIA (Dbpeni>ant} t; BALDEO VSINGII (Flaintii?!)"),”
JPrc-cmptmi— Proftls of properli/ aocmivij hctimen purchase and iramfer inpre-mipio}\

B purchased a share in a jnahal on the 3nl January 1S30 (Pun, 1287 faBli).
i sued B and the vemlor to enforco liis right of pre-emption, and, on the Sifcli
March 1882 (Ohait, 1289 faflli), o*§).ailiea a final decrco enforcing the right.
Subsequently B, as a co-sharer in tho mahal, during 1288 fasli, cUilmed from
as laiabardar of the raahal, tkepproflts of the share for 1238 fesli.

EeU that tho pre-emptivo right which was declaced in the suit iastiliuted by
4,'wlien.it was once established, existed, and must he pcesumed to have taken

Second appeal No. 935 of 1884, from a decree of W . Barry, Ea<],, Diatrict
Judge of Banda, dated the 29th April, 1884, alBrming a decree of Mnhammail
Fazal Aaim, AssistaEt Collector™ 1st of iliimirpur” dated the 21st February,
1884.
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elfect on the date when the subsequently awarded sale to B took place, and
therefore there was no period of time during which B was properly in possession
of the share and entitled to profits from A in his character of lambarclar, but A

must be presumed to liavc been in possession aud entitled to the profits from the
date of the sale to 2\

The plaintiff iu lliis suit piireliased a share ia a raahal on tlia
3rd January, 1880, (Pus, 1287 fasli). The defendant sued him
and tlie vendor to enforce the right of pre-emption, and, on the
24th March, 1882, (djait, 1289 fasli), obtained a final decree
enforcing the right. In tiiis suit tlie plaintiff, as a co-sharer in
the mahal, during 1288 fasli, claimed from the defendant, as lam-
bardar of the raahal, the pk'ofits of the share for 1288 fasli. The
Court of first instance dismissed the suit, bolding that, as the
defendant had obtained a decree enforcing his right of pre-emption
in respect of the sale of the share to the plaiutiff, he must he con-
sidered to have been in proprietary possession from the date of such
sale, and not merely from the date of the final decree or the date he
obtained possession thereunder, and therefore the plaintiff had no
right to sue. The lower appellate Court, referring to Buldeo
Pershad V. Mohan (1), reversed this decision, and rehianded the
case for trial on the merits. The Court of iirsfc instance accord-
ingly tried the case on the merits, and gave the plaintiff a decree,
Avhich the lower appellate Court affirmed.

In second appeal, the defendant; contended that the plaintiff was
not entitled to the profits for 1288 fasli, and his suit was therefore
not maintainable.

Babu Baroda Prasad Ghose, for the appellant.

Munshi Hanuman Prasad and Babu Oprokash Chandar Mukerji,
for the respondent.

Steaight, J.—| am of opinion that the appeal must prevail,
and that the decision of the lower ~Courts must be reversed. It
does not appear to me that the argument put forward in support
of the plaintiff~s claim will bsar examination. The pre-emptive
riiJht which was declared in the suit instituted by the defendant
against the plaintiff, wh«n it was once established, existed, and
must be presumed to have taken effect on the date when the sub-
sequently awarded sale to the plaintiff took place, and thereforo

(1) N.-W, P. H. C. Rep., 1866, R. C. A, p. SO
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1S85 there was no period of time during which the plaintiff was properly
in possession of the share, and entitled to profits from the defend-

Ajd\,?iiia ant in his character of lambardar. It seems to me that the defend-
ifn';"i‘_’ ant must be presumed to have been in possession and entitled

to the profits from the date of the sale to the plaintiff. The appeal
i3 therefore decreed, and the suit dismissed with costs.

Tyrrell, J., concurred.
Appeal allowed.

Apllfgi?528 Before Sir Comer Fetheram, Kt., Chief Justice and j\fr. Justice Brodhirst.

CHEDAMI LAL (JaroMBNT-BEBToa'l v. AMIR BEG (Pdrchaser.)*
Execution of decree—Sale —Property sold leforc advertized time—Sale invalid.

A sale by public auction in execution of a decree, which is conducted <t a

time and place other than those properly notified, ia not a sale at all within the
meaning of the Civil Procedure Code.

The time to be notified for a sale by public auction in execution of a decreo
must be the time of the commencement of the sale, in order that all infcendinp
purchasers m»y be enabled to be present during the whole of the proceedings, and

that all who are interested in the property sold may see that there is a fair com-
petition and a”good Hale.

Where property Avhich was advertized for sale by public auction in execu-
tion of a decree at 11 a. m was sold at 7 a. m,—held that the mistake was more
than a mere irregularity in conducting the sale, and that the whole of the pro-

ceedings were invalid.

This was an appeal from an order refusing to set aside a sale
of a house in execution of adecree. The judgment-debtor applied
to have the sale set aside on the ground that the property had been
advertized to be sold at 11 a. m., whereas it had been sold at 7 a. m,,
mwhereby the property was sold for much beloAv its proper value.
Thbe Court executing the decree refused the application. Tho
jildgment-debtor appealed to tbe High Court.

JBabu Ratan Chand, for the appellant.
Shah Asad Ali™ for the respondent.

Petheuam, C. J.—1 think that this appeal must bo allowod,
and the sale set asid™. It may be—1 am nob in a position to say
'whether it is so or not—that in this particular case no harm has
been done. Whether that is so or not, this way of dealing with

*

Pirst Appeal No. 1of 1885, frona au order of Babu Baij Nath, Munsif of
Agra, dated the 27th November, 1884.



