
1885

M i v a t h
S i N Q U

V.

EniKKi
b l N G H .

C'oO

1885 
April 16.

THE INDIAN LAW REPOIITS. [VOL. VIL

would, tliough findiu^js of fact, be open to objection in soeoud 
appeal.

Applying these principles to the cases to which this rofereiice 
rehites, I am of opinion that if the (grounds nrgcd can be sub- 
stantiatedj they form a proper sul)joct of second uppoal, :uid my 
ausvver to the reference is therefore in the uflirmativc.

APPELLATE CIVIL.
Befvre Mr. Jnfttice Oldjielii and Mr Justice Brodhurst.

BINDA KUAU (DiiFENi)A.NT) w. BIIONDA DAS (P i.ainth'1').*

Act I X  0 / 1872 (Contract Jet)  ss, 69. 70— VmjTr.ent of CovernmpiI revenue hj 
person wronyfully in possession o f  land.

jB, who -was in wrongful possesaion of land which by right l)elon[reii to A’’, 
collected rents and paid the government revenue. K  eventually established her 
title to the property, obtained possession, and recovered the rents from tho 
tenants, and B was obliged to refund the same. Subaeciiiently B sued K  to 
rocover the sum which he had paid on account of revenue.

Held that the claim did not fall within the proviaons of ss. fiO and 70 of the 
Contract Act, and the fact that the plaintiff had Iteen a loser by his wrongful act, 
or that the defendant had been benefited by the payment he nmde, would give him 
no right of action ag'ainst her, Titiicic Ghand v. Soadamiai Dasi (1) referred to.

The facts of this case are sufficiently stated in the judgment of 
the Court for the purposes of this report.

The Senior Government Pleader (Lala Juala Prasad), for the 
appellant.

Pandit Ajudhia Nath and Munshi Kashi Prasad, for tho res
pondent.

O l d f i e l d  and B r o d h u r s t , J J .—The plaintiff took wronojful 
possession o f the property o f his deceased brother, which by ri<j;ht 
was the inheritance of the defendant, who ultimately established her 
title and obtained possession. While the plaintiff held possession 
he collected rents, and paid therGovernraent revenue on the pro
perty. The defendant recovered the rents from the tenants, and 
the plaintiff was obliged to refund the same, and he now sues defen
dant to recover the sum he paid on account of revenue. The first

Second Appeal No. 438 of 1884, from a decree of M. S. Howell, Esq., 
District Judge of Mirzapur, dated the I7th January, 1834, reversing a decree of 
Maushi Madho Lai, Munsif of Mirzapur, dated the 6th. July, 1883.

(1) I, L. E ., i  Calc, 565.
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Court dismissed tbe suit. The lower appellate Court lias decreed 
the claim, and the defendant has appealed. W e are o f opinion 
that the appeal must prevail, and the Court of first instance has 
rightly held that the plaintiff, nnder the circumstances, has no 
right of action. The claim does not fall within the provisions of 
ss. 69 and 70, Contract Act. The phiintiff was in wrongful pos
session of the defendant’s property, and paid the revenue for his 
o w n  benefit and on his own account, and the fact that he has been a 
loser by his wrongful act, or that the defendant has been benefited 
by the payment he made, will give liim no right of suit against 
her. The case o f  Tiluck Chand v. Soudamini Ddsi (I) is very simi
lar, and supports the view we take. W e decree the appeal, and 
set aside the decree of the lower appellate Court, and retstore that
of the first Court, and dismiss the suit with all costs,1 ^

Appeal allowed.

FULL BENCH.

Before Sii' W. Corner Petheram, Kt., Chief Justice, Mr. Justice Slrctii/hi,

Mr. Justice Oldfield, Mr. Justice Brodhurst, and Mr. Justice  ̂Jilahmood.

CH ATTAliPAL SINGH ( P k t i t io n e e )  v. RAJA RAM (O fp o o t 'k  PAitTv)

Suit in forma pauperis— 7?r’jieci!iow o f appUcation--Civil Procedure Code, 
s. 407 Bight to sue” —7jimliatio)h,

"Where an application for leave to sue as a pauper was rojectod with reference 
to s. 407 (c) of the Civil Procedure Code on the ground that the claim was barred by 
limitation and theiefore the applicant had no I’ight to sue,— held by the Full 
Bench that the Court had acted within its powers, and that, its jurisdiction not 
having been exercised illegally or v?ith material irregularity, the High Oourt had no 
power of interference in revision under s. 622 of the Civil Proccduro Code. Amir 
JIassan Khan v, Sheo Baksit Singh (2) referred to.

The terms of s. 407 (c) of tho Code must not bo read as limiting the Court’s 
discretion to merely ascertaining whether the “ right to sue” arose within its juria- 
diction, but have a more extended meaning, namely, that an applicant must maksJ 
out that he has a good subsisting cause of action, capable of enforcemuiit in Court, 
and calling for an answer, and not barred bji the law of limitation or any other law.

Per Mahmood, J.-—The word '* case ” as used in s, G22 of the Civil Procedure 
Code should be underatood in its broadest and must ordinary sense, including all ad
judications which might constitute the subject of appeal oi;revision, subject to tho ruloa 
governing the exercise of the appellate and re visional j urisdictionB respectively ; and

* Application No. 270 of 1884, for revision under i3. 622 ol the Civil Proce
dure Code of an order of Babu Abinash Cbander Banerji, Subordinate Judgti o£ 
Allahabad, dated the 3rd May, 1884.

(1) I. L. R,, 4 .Calc,, 566.
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