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gagee iu possession, and when a oull-.ivator aoquircs such a right,
it cannot bo takon as in the nature of a grant ironi oitlior of thoiH.

The riglit of oocnpancy maj thus ho acgnirod during the cur-
rency of a usufrnotimry inorr,gago and during the period of tlio
mortgag(='s possession of the zaiiumhiri riglits, and the zamindar
upon redeeaiing the mortgage cii.nuol; disturb tlie posgoHsion of
such occu[)ancy-tonani.3 on iho ground tluit, when lie mort-
gaged the zamindarl, It v/as freo of such occupancy-teniiros. [Such
was the rule hiid down by Turner, Offg, 0. J-, and Ross and
Spankie, JJ,, in Titfcrotf v. (1), and agreeing iu the view
therein taken, | hold that it is aj>phcablo to the present case.

Before Sir W, Comer Pcilwram, Kt,, Chief Jnttlee, (tnil Mr. Jusiinc Mahnood. .

SHEO DAYAL MAL and anotiieu (DitiftkNDANTH) v. I1AKI KAM and ANOTitU

(1" LAINTUfS) *
Jlefjisiraiion, plficf. of~Act "VIII of 1871 {Jh'ijldnitioti . 28,85—
“ WhoU or mac portion of the propcrUj " —Pxrna tide IromJd<\m'for value of mort-

ijaijcd propa'ty”“Notlce—Inmrancc of cMHthuj inc.itmhmncA.

The tcmif? of s. 23 of Act VIII of 1871 imint not Ixi ooiiaiructl in thoir li-
toral sense, iimsnnich as to do .so would doftitit tlio intontiou of tliu hdjiriHiitmo
that registration tiliould bo niado with nifcroncc to thivhjuality fif 1,ho propopty
to which tlio doimntcnt r<ilatos ; and htiUio the wordw (»f Kctrl.ioji m*houi'.; pur.
tion of the property” muHt h» rwid us soinc Kitlnkiii/Zitil. portion.

A hoiul which piuyortcd to tiiort;'nj.'o TjGD H([iiaro yanIlH of land nitrate at

'P, two oiitirc viUagcH and eharort iu fmutt-un villngtmin thi® dintriot, and a

villagfs Wk tli(5 V district, and which rtiiuiri'd mNi.<lrafioa luidcr At;t YU | of 1S71,
waa registered nt P.

Held that tho bond wan not prop(Tly rt;Nitten;il in aircordanco with tho
provisioiia of h. 28 of Act VIil tf 1871.

I'’cr Mahmoob, 3,—Thi; impmtlvT diruction of g 2Sof VIl of 1571 it
addressed not to tlio roj-iatcriii*® oiliccr, Jmt to tici [xmsou pritirntiiij™ ,i docimunit
to that olliccjr for nigirftration ; aiflf thi-rniorc  8:., wiiicii n-fi'rH only to doft-olH
in tho appoiutnjont or iirocii<luro of tho rcgirtttjriii;; ofriccr, couhl not euro the

irregularity wJiieh Wi« uoinniiut'd undur n.

Jfdd tliat a stati‘taont iu answer to intcrronnttn iH wliich wae<t made l)y the
purchaser of niorti‘ag™sd propurly, to tlir «irict that, at (ho timo of Ih.- purchaso,
ho wan awaro of tho mortgayo aiul Udicvced that il itad lu-.in saiixil.-d, waa na

o First Appeal No. 2G of 1M82, from a decroo of K, .]. Lccda, Diatricfc
Judge of Gorakhpur, datc<l thu 7th Novmnhor, 18SL

(1) N.A\V. I J1, 0. liop., 1870, p. 121).



VOL. VII.] ALLIiHABAD SERIES. 591

proof of the purchase having been made after notice of a prior mortgage, inaa- 1885

much as it was inconsistent with tho knowledge of an existimj iiiciimljraiice.
Shko Dayai.

The Suit to Wliicli this appeal related was one for the recovery Mal
of Rs. 79,655 principal aad interest duo on a bond dated the 20tli Rar,
May, 1873, and for the sale of the property mortgaged therein.
It was instituted in the Gorakhpur district. Jhis bond had been
given to the plaintiffs by the defendant Broolve, and he had subse-
quently to its date transferred by sale to the other defendants, Sheo
J)ayal and Har Dayal, the property mortgaged by it to the plain-
tiffs.  The bond purported to mortgage 500 square yards of land
in Muhalla Mughalpura in tho city of Patna, two entire villages
and shares in fourteen vihages in the Gorakhpur district, and a
village in tho Champaran district. The defendants Sheo Dayal
and Har Dayal defended tho suit upon tho ground, amongst others,
that the bond was not admissible in evidence, not having been
registered in accordance with tho provisions of s. 28 of Act IX of
1871, under which it had been registered, inasmuch as it had
been registered at Patna, where the defendant Brooke had not any
property at the time of registration, the recital in tjio bond as to
the 500 square yards of land in Muhull;!, Mugalpura being false.
With reference to this defence, the lower Court framed tho follow-
ingissueHad Mr. Brooke any immoveable property in Patna,
the 500 yards of laud in Muhalla Mugalpura to wit, so that tho legal-
ity of the registration of the bond, dated tho 20th May, 1873; is
indisputable; and, if Mr. Brooke had not such land, is tho registra-
tion of the deed in Patna valid or not, and the deed admissiblo in
evidence?” Upon this issue, the lower Court found that tho
defendant was the owner of laud in Patna at tho titno of tho registra-
tion of the bond, and held that the registration of tho bond at Patna
was consequently in accordance with tho proviaioiia of s, 28 of Act
VIII of 1871,

The first question raised by this appeal by tho defendants Shoo
Dayal and Har Dayal from the decree'which tho lower Court gave
the plaintiffs was whether tho registration of tho bond at Patna
was in accordance with law.

Mr. C. Il Hillj Mr. T, Conlart) and Babu JDioarka Nalh Danai'jij
for tho appellants.
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Pandit A)>i'~Uik Naff), LaUa P)-asad, aii<l Bal)U Bafoda
Framl Glum, (or llio rcMiOndi'iilH.

For i.hii it wiis cont”ondcd that, ibo dofoiidiuit Hrooko
pososfeil no pmporl/ wlialcvor at. I'atiiiinl: tiio iimool ron;isfraiiou
of the bond ; :nid LIiii,, asrfm)inLi; tlifit ilio IJrookn

J'oACH ul. U< tinio oC I'(;AH:mti<in ol’ Ihn liond ilio land &f, Pjiina
Avliicli it piirporl.ci! to nioi'i*at;o, tho ljonil liad nol, Ixion rt'ffistercd
in nccordane.ft v.iih tho provisionH oC's,  of Act, IX oC Jrt
th(' tni(® InifMit, and nn'anin;;" (if'tliiil stnition wan that, ihn iiistru-
iniMit sliall be ViisUt(d in tlin iliistnct. iu which tlio Riih3tunUal
parfc of tho pi'operty is sitiiatod, and, refai'd hoin” Inid to tho
rfihitivo vihi<! and extoiit oi'Fiudi I;ind, !)tid oi’ th> jnorti®jiirod pro-
perty sitnatii in tho Gorakhpur district, axh huid was not a " snh-
Ktantial” portion ol' tho property to which tho hond ndatfd.

For tho ri'sporidents jt was coritondoil that, the findin®™X  tlio
lower Conrt that Ilio dtifondant Brookt! poastissnd tlio land at, Patna
doseril)i'd in tho hond was oorroot, that s, 2S must ho coriHtruod as
it stood, and tlio \yord * siihMtaiitial ” oonld not. ho ini(‘rpolatod ;
that, the hoiul* havinty boi'n a® :I niattor of (hot re(n:4<T{*d iiuist,
tboro Jiavin,'i; hoon no irand (iontomplati'd, he takon to havt) hcondidv
registorod, Oio ro;Misiruiion of an instrtunont in tla* wodijy distrioi
boinf a flolectof iho natiirt* contoinphitfd l)y n Sf). and nul, tsiich a
doloct as woidsl inv;iliiial(i Ihn ro*isfraiion.  Ucdoronoo whb niado
{0 linr Sahid v. i'h.unni Kuar (\* ./JHshnnuth Aalk V. KulHani Jhd

(2), Stth Mvkhvu Lai J'<atde>/ v. VoA Kvndon IM (3), and Muham-'
mad Kw<iz v. Blrj Lnl (1),

It was also onntc'tulod, oii i.ho ono «ido, that tlio rnfipondonts
hiul nr(hfifiod IVoin tlio do''oufhuit, Hrooko witdi notice of tlu; niort-

it) tiio plaititiliH, and, on thu oihor, timt they had not purcliasoU
mwith sncdi not tec.

PK'ni'rAti, 0.»).— 1 think Jjiat thi? appeal must bo allowod
oil Lhe p'onnd that dcoil oxocntod hy Mr. JJrooko, on iiio
20th May, 18715, was invalid as aj;ainst snfjsocpnnit pnrcha.sors
by ro.soa of not boin™r properly rc/i*torcd. ; tako tho liiots
vhioh are npcosisary for tho junpofSes of this Jnfl*rinont, to bo

21 VI 75 L,

(.2) Weeky Notfs, 188!?. p. I17n. 1., J tixl. Ap JI0.
(i) L ,L. U., i All, 455fL. H, 4 Iml, Aji.
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tlio following ~ Mr. Brooke is tiio owner of valuable property at

593

Gorukhpnr und’also al Charnparan, each of wliicli places is at a gji,0 hatai

c()nsideral)le di.statice frotn Pa(nuj and lie had also ac Patna a
properly which is asftiimed to be worth about Ks. i3()f), but whitdi
was, in all probabiliiyj worth less than that amount, and wdiicli, at
all events, bore a very small proportion to the 'vholo property |.)e-
lon?in™ to Mr. Brooke, anil mortgaged I»y the o<ed of the 20tli
May, I{573. Under these circumstances, the bond in question
was roYislered at I'atna. Now, the first gneafion which arises in
tliis app(‘al is, whetlKu- it -sves sutliciently registered with reference
to the provisions of s. 28 of Act V1[I of 1871, which contained
the reaistration law in force at the. time whi'U the bond was exe-
outed. That section provides thatevery doeuniont mentioned
ins. 18, (ilaasos (1), (2), (IM, and (4), and s. 17, chiuses (1), (;2),
(3), and (4), shall bo pi-esented for refristration in tho otfieo of a
Suh-Uegdistrar, within whose Hub-District the wdiolo or rouig
portion of tho pro})orty to whioh snel) docnment relates is situate.”
The document of the 2iJth May, 1873, comes under cl (2) ofs. 17,
which maki'S compulsory tho registration of “ other instruinenis
(not beinfjj willsj \riilch pnrport or ojerato to create, declare,
assign, limit or extinguisli, whether in present or in future, any
riflit, title or int(U-ost, wlielher v(vstod or coutinjeni of tho value
of Hs. 100 or upwards, to or in imniovoablo property.” Now,
hero wo have an instrument piirjtortinof to creatc a vested interest
in iintnoveablo property of orcator value than ILs. 100, and there-
fore it required rciistration In the place referred to ins. 28,
namely, the office of a Snb-Heo;istrar, within whose Sub-Oistricfe
“ the whole or some portion of tho property to which it related
s\es eituato, Now, sinco Mr. J3rooke had about Rs. 500 worth of
lan<i at P;itua, wliich was hypothecated in the bond, some por-
tion” of tho property to which the bond related was undoubtedly
situate in the placo of registration. ~lind, therefore, if the words,
ofs. 28 are to be taken in their literal sense, the bond must bo
regarded as having been properly registered. But it seems to mo
that to lako thom liierally would bo to'defeat the real object which
tho Legislature had in visay When it enacted the section. That
Jbj(H was, that the re<istration of a document should have somo
xefcrcucc to the locality of the property to which the document

vV,
IUiu Ram,
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reliitcs. TJio sccfcion first spetiks of ilirt sub-districf; in wvvliieh tho
xohole of tlio pro])orty is sitiiiito. .Bufc in ;i ciiso IlivO tliu presonfc
in wliicli there is :i Li,r;'o and vahialne proporr.y in cfiio su'b-disljrictj'

iinothor small pi:>ce ot’ Jam! situato ai. a dititanco, it aoeins to
me that to alh>\v ti!Mistriition ol'a dociuuout affiicLin/j™ both proper-
ties in tho phioo whoro tlio sinalKn' iind loss valuablo U situate®
\\'oukl be ijioonsistont with the iin)]it3(I iatc"Jitioii ot' the Leo'ishi-
tiire, that m™n'stnition sliould bu uiado with roforencG to the loeali-

tj of the jii'oporty.

What, Hu'ii, is tho rulo io l)o fallowed in cases whoro a literal
interpretation of tho terms of an ornactniont Moald (tofoat tho iii-
teution with which the cnactnicnt was njado ? Mr. Wilborforco in
bis book on (1881) liari cxpressed tlio rido in clear
lanfTua’e, and lias collootod tlio cases by which it has boon estab-
lished. Hesjiys (p. 131):—* It luis often been laid down that while
words aro to be understood in their ])lain and ordinary sense, they
must not be read so literally af to d(iioat the object of an onact-
ment.  Aetinij; on tliis principhi, tlio Courts have both in ancionfc
and niod(n'li times <Mven some words a wider meanintj tlian tluiy
lisually bear™ and liavo ixif’trioted or modified tho j)ieanin.; of
otberH.”  Jfo cites cukos which establish tliis }irinciplo, and in soma
of which ihe literal ineanin/* has Ikkmi enlarged, while in other,s it
has been resLrieted Py tlio (Jourts. In. the c-ase before us wo muafc
first consider whether the intention ol'th(i Lei];isl.d;iiro (;annot bo
eliected without either enlar™in*? or restrietiii'f tho nieanin™f of tho
terms which it has used. For the reasons which | have alreatly
given, | do not think tliat tiiis is possible.

If tho words iu s. 28 of Act VI.Il1 of 1871— some portion of
the property” —aro constracjti to mean somo subdanliul portion,
then tho obvious intention of tho Le”ifishitiiro is oihictod, and I€-
gistration is kept to tlio place'mwhore ji nran’s property ia known
to bo sitnato, Now, iho™ropnrty of Mr, ijrooko at Patna cannot
bo regard as a sabattintial portion of ihts whole property hv]>0Ili0*
cated, and therefore | am of opinion that the deed must i> consi-
dered invalid, Ctisen were ciiod tt> show tliafc an insidliciont ro*
gistration may not absolutely iuv.ahdato a deed with refereuco to

S. 49. Iftis probiiblo that in those cases, theq«t'stiou of lagistra-
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tion arose between the pfirties to the deed, and if tlio operatioii of
s. 49 is coniined to tlie caso of persons snbsegiiently taking ilae
properfcy* tljen the decisions veferredto ars not irreconcilable with
the views which | am now expressing. Then comes tlie question
whether the purchaser bought after the mortgage and witli iiotico
of it, in which, case he would have no loeua standi. The only evi-
dence as to notice is in one of the defendant’s answer” to inter-
rogatories, in wirich he stated that ha was aware of the mortgage
and believed that it had been sitis{ied. This statement is inconsis-
tent with the knowledge of an cncanibranoe, and tlioreforo
Is no proof of the purchase liaving been made alter notice of a prior
mortgage.

M AHTlooD, J.— I concur in the judgment deli vered by the learned
Chief Justice, but 1wish shortly to express iny own views as to the
vaudity of the document upon which the suit is based. T[»e con-
struction placed upon the provisions of s. 2& of Act V111 of 1871
by the learned Chief Justico is, in my opinion, the only con.struc-
tion possible, and if the registration of the deed with which wo
are now concerned was not in accordance with those* provisions
so construed, itis undoubtedly invalid under the Registration Law.
Much of the argument of the lea,rued pleader for tlie re3['ondontH
has turned on the analogy of the infcorpretation of s. 85 of tho
same Act, and also on two caso8 decided bj thsir Lordships of
the Privy (Joimcil— Mnkhan Lai Fandnij V. Sah Kwiu
dan L'd (1), and Muhammad Ewaz V. JJirj Lai (Si. | liavo
carefully oxarained these cases, and some other .'lutliorities also®
one being a decision of the (Jaleutta High Oonrt, in which
Broughton, J., gave a judgment which lias been followed bj this
Court. | think that in this case wg must distingnish between
those matters which are of tho essence of the Ri*gistration Law and
those which are merely snbsidiary to  object which tho Legisla-
ture in making that law had in view. And | take it as an almost
umversal rule of construction that the woi*ds of a atatut<3 must bo
understood in a sense calculated to promote tlie object with which
it was enacted. | interpret the word ‘“shall™ in s, 28 of Act VIII
of 1871 to imply an absolutely imperative command addressed by

(1) 15 B.1.,, R. 228 ; 24 W. R/ 75 (3) L L.K, 1AIl 465; L. E., 4hid.
L, li., a lud. X\p. jiio. Ap. ICC.
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1885 tho Le;nslaUlre to all persons pn-j~oatiiii”® doouniBiits for reoistratioii.

It is obvious thafc tlio iiisi<”nirioanh pioce o(' Iturl at Patna was not
SniioDAYAE,

Mai “ some portion ot tiH Hypotieoatdtl "propru'ty, USING taat expres-
Haei*Ram siou iu the sense in wliich I beliovo it to have been used in s. *28.
Under tliat section, theroforej an irregularity wa” com.mitto(], anl
the question then arises whether or not that irreglarity is condoned
by any provision of Act VIII of 1871, or any other Act, or
by any principles which onglit to bo a[)[)lied in tlio construction
of statutes. The learned pleader for the rospondunts relied on
s. 85 of Act VIII of 1(S7l ;—* Nothing done in fjood faith pur-
suant to this Act or any Act hereby repealed hy any re”isterint]
c.fficer, shall be deemed invalid merely by reason of any defect in
liis appointment or procGdure.” Now, tha imperative direction
of s. 28 is addressed not to the registering oliiuer, bat to the per-
son presenting a document to that otfioer for registration. S. 85,
on the other hand, is not addressed to the parties, but relates to
the registering officen I do not think, therefore, that s. 85 can
help the respondents’ case, especially as that section refers only
to defects ia the appointment or procedure of the registering
officer. Here there is no question of defective appointment, nor,
looking to the sections of ihe Act which appear under the h(*iding
of procedure, do | think that any defect of procodure under these
sections can bo shown. The only roniainitig question is that of
notice to bond, fide transferoes for value, which is one of the main
objects of the Registration Law. TIi'j registration baing vitiated
by irregularity, as the learjied Oiiief Jastioe has shown, | am
further of opinion that no other notice to the purchaser has been
sufEicienlly proved. | concur, therefuro, in decreeing tho appeal

with costs.
Appeal allowed.
jagij Bcfoie Mr. Jusiicc Ohljicld and Mr, Justice. Mahmood.
January 15. BRADLEY (Dui'endani* v. ATKINSON (Plaintim.-.)*
" Landlord and tenant—Notice, toqu.it—<A(l IV o/’ 1882 (Transfer of Vropcrty Act),
.M 106, 1.11.
On the I1tli December 1882, /1, who had, on the 1st July 1S82, lot rooms in
a dwelling-house to B, sont aletter to the tenant hi tho f.illowhig terms:—" If tho rooms

*

Second Appeal No. 8 of 1884, from a decree oil F. S Bullock, Esq., Officiating

Babu Earn IUai Chaudhri,buboriuate Judge of Alluhahiid, datud iho 18th Juno,
1883.



