
JJeforo m r, Justice. Oltljidd tvid JusiicA Malt,mood,

AJorch 20. SIRBADHUAI a*nu otiihks (l'i',KiiNi>A.NTB) u. KACi HUN ATUPUASAD
(  L’l . A r N T IF K ) . ' "

MorUH‘ i!C— l'irt,l mill hcvoihI f >/ piiriilutsor o f  moriijage.d propcrln
Of fimt moi tijiUjC^' m fittr< h'(ser (u in'tnjJ/n vfjlrni m )  t<ja(jv.~-Itujht o f  second 
VHirUjiiyd' (obrim j to sttlf vu)i tijiiijfd }>r(i}u rli/.

The piucliitnfira of ilio I'qu'ty ''E iT<leiiti>linii of luiul wliidi Tmd been mortgapccl 
in ISnO iviul L'?"l to (lill’orcnl; pora ouh. [mill dll'llu; pnur inovlgago. The eocoiul 
inoi'tgnKOfl mirjd tu bring Hio iirDpi-vt'.y to Halt; in «iiti.Hfup|i»in of liia moi igago.

U  i'Ul Hull Ihti I'rior tii(irt.p:i>go T\'iin not. (!Xiiii(.’nih!u il, jmd that, iiiii [inrehaaer of 
thn e([iiit-<.y of rcdoniptidii Imd, by iw jin g  oil' tli;it; iiiuiif'.igo, iUH[nirt.'.il an Gituitublo' 
riglit to its beiHilitH, wliic-h tlicy could hk» ngniiiM, tho KPcoutl iiioitgiigo, (lokahla,» 
(hqxtliktst V . I’ liranmiil lWi'tii.^ukii<litK {\) fulhtwid.

Pt'r .) , (M.vikmoou J . din,-<<‘iiliii;''), tliixt tho priur moitgngo nffordeci
a dcfeiii B iigiiiiiHt tho cliuui oE th<‘ wecond ntfi'kiiig t,o bring tho property to.

(lukuldits Gi'iiuldas V. Fui'iHitml PrnHsukhd(.!S { I )  fuUowijd,

/V r  Mahjuiod, J ., tbiit tli« niliuf.'; of tho I’ rivy ('umwil in (lokaldna Gopal-’ 
(liifi V . P t i r u v i H n l  I ' r c m s i i t i h i l u x i  l ) d id  not | , 'i 'buyoud layiu,:  ̂down tho propoHition t.hafe 
when tiie jiiiichiirii,r of ih f  tniuily of recU'UiiiLloti jmys otf a prior murt|'ago,'which 
enrri«!H witli it Iho right of ] o i '(ho  iiioii'.iii^i'd jtroperty, tho niortgngo is
« o t  C'xlin gviihhul I'nr idl purlh i h , ' puiohiiJ-w, acquiring iho lienctitH of th®
usiifni ctnilly inertjiiigo, iH i.iitiilid to niiiinii in poHni't-tfion, and cun HueuOfsrfully 
i'C.siHfc u biiil; by ii snbsotiiiouti uaufructuary inortga^eo scL'kiug todiatnrb such poHH- 
csaion, ^

AIho per l\lAimOOD, J . ,  thiii. allliOiiph the persons wlu> h;'.<l jviid ofr tho prior 
inortgago '\voie ontithjil to cl aim its buu'liiK, thoy oi \dd not lio uiHhn>:tood to iiavw 
Hcquirt-'il ri^htrt gruiiter than tlioH.e whioli Iho prioi'niortyagi'o hiniiudf po.: .’ostjed ; bhaft 
ns h'»l(h)r8 «£ thoiiipiify of r odeiiiptiuu tlo y ctmlil nut ro.sirtt tho Htiib whicli aimod at 
enforcing a Vidiit m.-.cuiiity, and, an iM’ r.'iouu ontilhtd t,o the bciiolih-i of tho prior niOrt- 
giigo, thoy wtuo at boat in tho poujtiuii o f  aHniyuooM ol! lltut mortgago j t hat tho union 
of tho two eapa(nl,iof< cunhl not oinifor npon Uumu ri;.;lil« liiglicr than ihono which tho 
inoi fgiigt! thoy had paid otV cr oatod; that ft imi.-no incunibianoi'i' i« not pruvout(nl liy 
tlK! uiero of tho existtnco of u p ii«r inortgngo fi'oui onfoi'oing liin Mi’curity with­
out paying off thu prior niorlgagc, m hnig an Kuch cnfon ’oni^nt ilm-H not ohv«h with' 

tlio rightri Hccurod by tho ptior niortgogo ; and tliat Ihcroforo tho purchiiscr o£ the 
ecpiity «>£ rodomptiou hold that right hubjuct to tho plaintiir« inortgago of .187i, and 
tho fact o f  thoir having redocuied tlio jo ior  mortgngu did not phu>i tho o<puty o{ rd- 
deraption on a bettor footing, though it entitled tlieiu to tho benofilH of  tliat nioit* 
gagti ficcured l.o them in tho Hiuno uiannor us to tho original nioftgageo whoBO rights 
Uioy liail acfpiirod by H\)brogatii>!i Prnxail v. S’llik Ptasiul ( ii) ,  llmnu Noiftan

.iiihbtirtnju Mudidi (3 ) ,  and Miih'fitttul Kuber v. halltt Tri/ctim (  i jrc forrod  to.

t h e  INDIAN L A W  UKPOUTa. [VOL. V it .

■ecoiid Ap(u;:d .S’o. I fliO o f  from », (b crtic o f  )la.bu M rittonjoy M's*
. i j\ Snbordinalc iIin!(^o o f  Ohiizipur, dii,to<l tlu* iS lh  Augn^t, ISSli, m odifying
■i. u- -jn e tit llatju HajnaLh I*rH>ad, Munsii o f  ISalia, dalod thu ‘J tth Murcdi,

a )  u L. i l , 10 I'aln loao ; L. H., (0) 7 Mad. 11. C. Hop 220.
11 Ind. A p. 12(>.

I. L. i t , 3 All. Gaij. (4) 1. L. JJ., 0 Bom. m .



TtiE facts of this case nre sufficieDtly stated for the purposes 
of this report iu the judgments of the Court.

Miiushi Sulch Ram, for the appellants (defendants).
Lala Lalta Prasad, for the respondent (phiintiff).
O l d f ie l d , J .— It appears that Jarawan Singh and Daulafc 

Kuar mortgaged three bighas of hind  ̂ in May, 1S66, for R s,’ 401  
to one Lachinan Rai, and subsequently, in June, 1874, mortgngGcl 
their four annas share, which included the said land, to plaintiff'.

In June, 1878, the appellant bought the equity of redemption 
and paid off the prior mortgage out of the purchase-money. The 
plaintiff-respondent seeks in this suit to bring the said land to sale 
in satisfaction of his subsequent mortgage. The first Court disal­
lowed this portion of the claim, but it was decreed by the Subordi­
nate Judge, and the appeal, which takes exception to the decree on 
this point, must prevail. It has been estaljlished by rulings of this 
Court that, where a purahaser of the equity of redemption has a 
prior mortgage of his own, or gets in a prior mortgage, the prior 
mortgage is not necessarily e.Ktinguiahed, but wdll be presumed to 
exist for his benefit against subsequent mortgagees : and the law 
to that efl’ect has now been settled by the recent decision of tbo 
Privy Council in Gokuldas Gopaldas v, Piiranmal Premsnkhdaa 
(1), a case somewhat similar to the one before us, where one pur­
chasing the equity of redemption had paid off a prior mortgage on 
certain house property, and it was hold that the prior mortgage 
had not become extinsuished, and he had a good defence to the suit 
for possession of the property brought by a subsequent mortgagee.

Their Lordships remark that in these cases the obvious ques­
tion to ask in the interests of justice, equity, aud good conscience, 
is, what was the intention of the party paying off the charge ? Ha 
had a right to extinguish it, aud a right to keep it alive. AYhat was 
liis intention ? If there is no express evidence of it, what in­
tention shall be ascribed to him? JChe ordinary rule is, that a 
man having the right to act in either of two ways, shall be 
assumed to have acted according to his interest.”

So in the ease before us, I hold that the prior mortgage was 
not extinguished, and that it affords a defence against the claim 

( ! )  L L.. 1{., 10 Calc, 1035 ; L. B., 11 Ind. Ap. 12C.
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seeking to hritiiy t!i(̂  proporty h> s«lo. I would inoclify tlio docroe 
of iho liiwoi* iipjx'.lliito (Jourl:, and cosloru that of tlio first Courfc 
wiili

M aiiaiood, J. —Tlift fattia o f  ilio ciwo neoossary for the disposal 
o f  this :ip|)ii;il Siujia (o he iii(“so : —

Tliii hind in dispnto in this appoal, namely, ph)t, No 111, was 
orijninnlly mortijjâ n̂  1, in to ono Ijiic.hinan. Suhsoqnotitly,
on the, iHli J ihk ,̂ lb?'!-, the niortjfnMjors (ix(H:ntnd uiiotlior mortgage 
of u four annns shiiro in tlui villarro, iticludinij  ̂ |)Iot No. I l l ,  to 
tlio ]»r(‘Sonl plaintilF, :ind, on tho 21)th Jiiiui, 1878, tho mortgagors 
cx(‘.cut('d a deed of s.-ilo in roHpc'cit of plot '^o. I l l  in fivoiir of tho 
dor(nidanls-appi;lhints for tho pur[)usn of raiBitig monoy to pay ofif 
Laclnnnn’s mortgago of 180t) and othor dabts due by them to 
varionsj croditorM.

Tho objoot of this suit was to bring tho four anwaa share to 
sale by eiilbr(;eine:)t of thfi lion <!roatod by the mortgage deed of 
the ytb Juno, 1874. Tho Court of first instanoo doorcod the claim, 
htU oxoniphul tho (dot No. I l l ,  on tho ground that it had boon 
puroliascd by tho d<d«ndants-a{)pclhint3 by paymcnit of considera- 
tion-nionny, which paid off Ijaolunau’ s mortgage of 18b'(5, which 
Ijad priority over (ho jtlaintilFs mortgage of 1874,

Tho plaintiff api»(‘ah.>d to tho lower appolliito Court;, so far as 
Uie exemption of plot No. I l l  W'as concerned, and that Court, 
without going into tho merils of the ease, modilioil tho docrct  ̂ of 
the lower Court, by decreeing enforcfuuent of lien against plot 
No. I l l  also, on the ground that, even if tlio mortgage of l^Ofi 
had been sati. f̂ied by tiie piirelia.scrH of llû  plot, thoy could not 
claim the bemdii of the priorit.y of the mortgage, because the mort­
gage muHt he taken to have been extingui.sh(Ml for all pm’ poses? 
and coidd not thertdon^ be pleaded in defotn'o of the plaintiiF’ a 
suit, wliich was based upon the mortgag.) of tin*. Dili June, 1874. 
In other wordii, the lowor ap|i*-lhite Court ludd tluit the defend- 
ants-appellantH purcbasod^ the land (on the ‘2Dth duno, 187M) 
subject to tho plainlilfa mortgago, and the land was thoreforo 
liable to be sold iu enforcement, of: the phiintiff’a ijen, regardless 
of the fact that they had paid off Lachiuan’s mortgage of 186G. 
Tho present appeal has been preferred by the defendants, pur-

T H E  IN DIAN L A W  HEPOIlTS, [V O L,  ?1 I ,
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cliasers of plot No. I l l ,  under tlie sale-deed of the 29th Juue,1878. 
The facts of’ the case thus stated seem to me to raise two distinct 
questions of law. First, ^Yhether tlio dischai-j^o by tlie appel­
lants of Lachman’s mortgage of 1866 entities tiuun to che bene­
fits of that mortgage, notwithstanding the purcliase by them of 
land No. I l l ,  to which that mortgage rehited ; and secondlyy 
whether the appellants can resist the phiintiff-respondent’s claim 
to enforce his mortgage of June, i874 , by bringing the land to 
sale.

(So far as the first question is concerned, I entirely concur with 
my brother Oldfield in the view that the appell ints, as purchasers 
of the equity of redemption, have, by paying off Lachman’ s prior 
mortgage, acquired au equitable right to the benefits of tliat m irt- 
gage, which they can use against the plaintiff’s nioffcg iga. That 
in such cases the prior mortgage is not extinguished, but subsists 
in favour of the person paying oflP the mortgage, has been ex­
plained by Mr. Justice Story in s. 1035c of his celebrated work 
on Equity Jurisprudence (ed. 1677).

The rule was first enunciated in India by Mr. Justice Holloway 
in Rarnu Naikan v. Subbaraya l/«c/a/z (1) in which'that learned 
Judge disapproved the doctrine laid down by the English Courts 
in Tonhnin v. Steere ( 2) which had some time been followed by 
the Bombay Courts-—/̂ 6*Aa?’am Dayaram v, Raiji Jaga (3),— till a 
Full Bench of that Court in Makkan<l Kuber v. L(dhc Trikam (4) 
adopted the view of the Madras High Court. The rule was 
again followed in Shantapa v, Balapa (b ) by a Division Bench of 
the same Court, and by this Court, in Ga//fz Prasad v. Salik 
Prasad ((j) and in AU Hasan v. Dhirja (7). The doctrine has 
now been .settled by the recent ruling of the t"rivy Council in 
Gokaldas (nopaldns v. Paranvvd Rremsukhdas (8 ) in which the 
EngHsh cases on the subject were considered. The rule there laid 
down fully supports the view taken by my brother Oldfield, and 
indeed s 101 of the Transfer of l^i'operty x\ct (IV  of 1882 ) and 
some other sections of that enactment jfpjjear to me to be based

(1) 7 Mad, H. C. Eep, 229.
(2) 3 Mer 210.
(3) 11 Horn. H, C. Bep: 41.
(4) L L. 11., 6 Bom, 401.

(5) I. L. R., 6 Bom. 561, 
C(5) 1 L. IL, 3 Ail. 682
(7) I. L R., 4 All. 518.■
(8) L L.R .,10 Calc. 1035 
L. R., 11 lud. Ap, 120.
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ujion llio samo priimlplo o f  o q n ity ; 1 liavc iliovororo no douht tlint 
tlici a|)})oll:uii,3 in this c;iso aro onfitltHi io ilio Ix'nofita o f  ilui prior- 
il.y o f  L'luliniMn’s o f  which (lioy liavo paid off.

In re^urd to the! second qunstion, liowovor, I confess, wit.li 
r(\ij:rot, ihiit I liavo dilHoully in niid<n',st:u)dinir tliu Privy Conueil 
rulinrj in t,ho oxionsivo sonso in wliir'.Ii tny brother OMfiiiM has 
iutni'proied it. Tho riilin;j; docH not satnu to nr'i to (to Ijoyond 
li\yi/i" th<5 j)roposiLi(»n in wiiiidi I liavc already exprownd niy con- 
cnrronoG, nanioly, that wliun llio purchaser of iho (>f[uif,y of 
rndoaipiiou pays utf a prior niorti>-a,ĵ fî , which oarrioa witli it tho 
ri^ht of ])oflsossion of the inorl-.^agnd proporty, tlio inort î\<^o is 
not cxtin2fnish(Hl for all puvpoaof;; hut such purchaser, acquiring 
tho hen(iflts of tho UHurru«l.iM.ry niort,;.̂ ii.g(J, is entiihnl to remain 
in possos^ion, and can suoocsHfully vosist a suit hy a suhscquGufc 
nsufVnctinary niin’t̂ anjrte socking to disturb snidi j)ossession. Tho 
rulo a])pears to nio to ho a nooossary consnquflnco of tho doctrine 
of suhroijation, and ifc is obvious that to aUow tho possnssion of a 
prior nsufructuary iaortfraf^oo io bu ousted by a person holding a 
aubsequont n?;nfructaary niortfrafjo, would bo to viohito tlie Ainda- 
nu'ntal j>rinĉ 'plo of tho ])rioritiGe of lion. In tho case bofore l»he 
I ’rivy Council, the purchaser of tlio (iquity of rodnnii)tiou liad 
])aid (»fT a prior nsufi'uciuary niorffjage, which ossontiully carried 
with it ih(' rii^ht to possessio]! of l.lio niorto;an;od ])roperty as the 
ni(‘ans of li(pudatin;j; the nior(.n;a^i>-di'bt, and i!io obj()ct of tho 
jinisne usiifnuituary niort;^n;];iMi’s suit was to oust such possession 
by virtiie of ins niort^fatre, Tho suit, if decro('d, would havo ope­
rated in defeasanco of an csscnlial iiici(h'ri(, of (lio prior tnort^ajn;G. 
It iri dear that when tho essential incidents of a prior incum­
brance clash with the iiicid(‘nts of a sid)s(?quent iiieiunbranco, tho 
latter must givo way, and tho former nnist prtnail, 'Jho prin- 
(dplo is well express(Ml in the lan^unp;e of s. 48 of tho Transfer of 
Property Act, which lays down tluit “  whoro a person jmrports to 
create l)y trauafer at dlirorenT timos rights in or over tho sanio 
imuioveablo })roporty, anti'such rights cannot all exist or bo exor­
cised io their full c x t o T i t  t o g o t h o r ,  each later created ri;̂ hfc shall, 
in tho absenoo of a special contract or reservation binding tho 
earliei' transferees, 1)3 s u \ ) j G c t  to the rights previously created,”  
Tlua seems to mo to bo tho essonco of tho rule of priority upo u
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which tho Lords of the Privy, Oounc*ir, ,soem to liava acted b j ap- 
jjlying the doctriae of subrogatiau to the case, tbs effect of which 
1 am considering^ and I do not iictdersliand their Lordships’ judg­
ment to have laid down any rule which goes beyond tho h’mits of 
this proposition.

Such being my interpretation of the rLiliag of the Privy Oauti- 
cil in the case of Gokaldas Gopaldas (1), I cannot help feeling 
that the present case has a difFei’ent aspsct. Thi appellants, by 
paying off Lachman’s prior mortgage of 1866, are no doabt enti­
tled to claim the benefits of that mortgage, but they cannot, in my 
opinion, be understood to have acquired rights greater than thoae 
which [jichman himself possessed. It seems to me that the ap­
pellants possess two distinct capacities, jfirst as holders of the 
equity of redemption, and, secondly, as persons entitled to tho be­
nefits of Lachman’s mortgage of 1866, It is clear that in the 
former capacity they could not resist the suit which aims at en­
forcing a valid security, and in the latter capacity, the paytn'3nfc 

of the mortgage of 1866 can at best place them in the jjosition of 
assignees of that mortgage {vide last sentence in Story’s Eipiity 
Jurisprudence, s. 10o5 o.) •

But such position will not, as I understand the law, enable 
them to prevent sale of the property in enforcement of tho plain­
tiff’ s mortgage of 1874, because such sale would not disturb or 
clash with the rights under the mortgage of 1.866, whicli they have 
acquired by subrogation, and in their ca])acity, as such, the ox 
ercise of the plaintiff’s rights cannot affect them. Nor can I hold 
that the union of the latter capacity with the former can in itself 
confer upon them rights higher than those which the mortgage 
they have paid off' created. To hold the contrary view seems to 
me to amount to the proposition that the purchaser of tlie equity 
of redemption and the first mortgagee could, by a transaction en­
tered into in the absence o f the intermediate incumbrancer and irres 
pective of his interests, place him in ?Tworse position than before. 
Such a doctrine would be analogous in pmnciple to the rule of 
tacking, which the law of mortgage in this country, so far as I am 
aware, never recognized, and which has now been expressly ne­
gatived by 3. 80 of the Transfer of Property Act.

(1) I. L. R., 10 Calc. 1035 ; L. E., 11 lad. Ap. 12(5.
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Tlio matfcor, tlicroforo, rosolvos itself into the qiicsiiou, whe- 
tlior the holders of tlio rights of mort<̂ a;,̂ o of 18GG could prohibit 
tho eiiforceniont of the inortganro of 187-1< ; in oLhor words, can a 
prior iiu)rt[5:itj;eo prevent tho salo of tho equity of redemption in 
enforcement of a siibBcquont security ?

It seems to mo tliat, notwithstanding tlio mortga<ro, tho mort­
gagor or tho holder of tho e<l'iity of rodomption can alienate his 
3'ighta by private salo, and it follows that h e can do so by hypo- 
thocation. Such salo or hypothecation would, of course, be sub­
ject to tho prior niortgngo, and could in no manner disturb tho 
priority of lion posseased by tho prior incnmbrancor or militate 
nr>’ain,Mt his interests. So long us there can bo no conllict between 
the rigiits croated l>y the prior and tho puisne incuml)rances, it 
appears to me that property subject to two or more incumbrances 
can bo sold in enforcoinont of any ono oftliom, and the purchaser 
in such sale would acquire such right as tho position of the in­
cumbrance with roferonco to tho rule of ])riority could convey. 
Such seems to mo to bo tlu3 ellect of the unrcportod ruling of this 
Court (S. A. No. 159 of 187(J), to which my brother Oldfteld was 
a party. I think 1 may safely say that sucli was tho hiw, and tho 
uniform course of (leciHion, before tho passing of the Transfer of 
Property A c t ; and I huvo not been able to find any provision in 
that Act which lays down tho contrary rulo< S. 7 4 o f Lho Act en­
unciates the rule that a subscqnont mori;gag<H5 possesses tho right 
to pay oiY a prior mortgage ; but suoli provision cannot bo under­
stood to confer upon tho prior incumbranoor tho power of prohibiting 
either the mortgagor from dealing with the equity of rodomption, or 
the puisne ineumbraneer from enforcing his security, subjoet, of 
course, to tho rights created by the prior incumbrance. Indeed, 
8 9G of the Act distineily contemplates enforcement of pnisno 
incumbrance without paying oft- tho prior incumbrances, for it 
speaks of tho sale of property subject to prior mortgage. Such 
a salo in enforcement of a pi '̂siio incumbrance cannot affect tho 
prior mortgage, and no such conflict of rights can tako place as 
in the case before the Privy Council, where both tho contending 
mortgages included the right of possession, .which of coiu’se could 
not bo simultaneously enjoyed by both tho mortgagees. It seems 
to mo that any other view of the law would necessarily inyolvo
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the proposition that the only manner in wbicli a puisne incum­
brancer by hypothecation can enforce his security, is to pay off 
the prior mortgage first, and then fco bring the property to sale. 
It is easily conceivable that such a rule would operate as a great 
hardship in cases where the value of the prior secmity is enor­
mously larger than the amount of the puisne incumbrance; whilst in 
cases where the amount due on the prior mortgage does not become 
payable till long after the due date of the subsequent mortgage, 
the puisne incumbrancer would be obliged to wait for his money 

' till the prior mortgage became redeemable. I find much difficulty 
in holding that the law contemplates such contingencies, and I  
am of opinion that a puisne incumbrancer is not prevented by the 
mere fact of the existence of a prior mortgage from enforcing hia 
security, so long as such enforcement does not clash with the 
rights secured by the prior mortgage.

Under this view, the appellants as purchasers of the equity of 
redemption, hold that right, subject to the plaintiff’s mortgage of 
1874, and the fact of their having redeemed the mortgage of 1866 
does not place the equity o f redemption on a better footing, though 
it entitles them to the benefits of that mortgage, secured to them 
in the same manner as to the original mortgagee Lachman, whose 
rights they have acquired by subrogation. In arriving at this 
view, I have had to consider whether the case of G aya Prasad v. 
Salik Prasad (1) is an authority which binds me to adopt a con­
trary opinion. Having carefully examined the case. I find t̂hat 
it was not a Full Bench ruling of this Court, but only a reference 
under s. 575 of the Civil Procedure Code, arising out of a 
difference of opinion between the learned Judges of the Divi­
sion Bench (Pearson and Oldfield, JJ.)> The case was then heard 
by Stuart, 0 . J,, and Straight, J., in the absence of the learned 
Judges who had referred the case,— a procedure which, accord­
ing to the view expressed by a Bench of three Judges of this 
Court in the case of The Rohilkhan^and Kumaon Bank v, Roio
(2), was erroneous. But putting aside^this consideration, I  find 
that out of the four judgments that are reported in that case, the 
judgments of my brothers Oldfield and Straight bear upon the 
question which I am now considering, whilst the judgment of 

(1) 1. L, R., 3 All. C82, (2) I, L, R,, 6 All. 4C8.
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Pearson, J., prococd ĵ upon a totally dilFerent ground, and tho 
juJffmont ol: Stnar(-._, 0 . J., is silent upon tho point. Under ihoao 
cirfcnnistances, I. do not Ibel inyscH' Ixniud by tliat ruling upon 
tlio point iminc-diatdy'bcfbro mo, nain(>1y, w ii-flier tho pundiaser 
of equity ol' redeiuption, who [)ays olF a prior niortga^^o, can, by 
reftson of acquiring thd bcncnts of that mortgage, ()r(;vont tho 
property from boing lirought to sale in onforoomont of a inort- 
gago which is anterior to tho purchaso, but subsoquont to the 
mortgage paid oft’ I’ oforo loaving this (luostion, howovcr, I must 
refer again to houio of tlio cas?('s which I havo already citod. Tho 
report of tlio case o f Naikan (1) is um, very char upon this 
point, but I may take it, lhat it laid down tho rulo “  that a subsequent 
mortgagee gotrt all to wliinli he is entitled when ho is allowed to 
redeoni the fir>-t mortgnge.”  This is tho dictum of Derubnrg, cited 
and adopted by Mr. Justice Holloway in that case; and tho effect 
of tho last part of Mr. Ju!>tico AV̂ est’s judgment in (ho caao of 
Mitlchand Kuhcr (2) .seems to bo tho same. With nearly tho wholo 
of that judgment 1 fully concur, and I would not willingly dissent 
from tho conolusion of such eminent Judges, even upon t̂ ho point 
now under consideration, were it possible for nie to hold tluit tho 
right of a prior incumbrancer enables hi n to suspend tho enforce­
ment of the puisne incnmbraneo by liypo..h< cation, and that 
redemption of tho former is a condition precedent to the enforeo- 
ment of the hitter; and so long as J cannot hold iliia, I find myself 
uuablo to liold tliafc tho doctrine of subrogation can enable tho 
party who bonofits by it to hold rights w'hich tho prior ii.'cum- 
brancer to wliom ho i.s subrogated himsdlf never held. I havo 
carefully studied, and, I may way with great advantago, tho judg­
ments of Mr. Ju.stice Holloway ami Mr. Jusiiieo AVest, both of 
whom I esteem as eminent Judges and groat jurists, but (I say 
this with profound respect) neither of thoso judgments contain 
any orpoaition of tho law upon tho exact point on which I liavo 
ventured to differ from them, and no other authoritiea havo boen 
citod wliich sun’ieiently satisfy mo to arrive at any conclusion 
other than that at which 1 iiavo arrived. In all the cases to which
1 havo been referred, tho exact point seems to have been asemned 
or taken for granted as a necessary corollary to tho doctrinc of 

(1) 7 Maa. n. C. Rep., 229. (2) 11 Bora. II. C. B«p., 41.
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subrogation, which prevents extinguishment of the prior mort-
gage.

If the case had been decided on the merits by the lower appel­
late Court, the result of my opinion would be to uphold the decree 
of the lower appellate Court, directing sale in e n fo T c e m e n t  of the 
phxintift’s mortgage of 18"4, but to render such sale sulject to the 
mortgage o f  1866, to the benefits o f  which the appellants are 
entitled. I do not think the case can be decided finally here, 
because the Subordinate Judge had before him a contention as to 
the genuineness of the mortgage of U'GB, and other pleas touch­
ing the merits, which he declined to consider, on account of the 
erroneous view he took relative to the extingnishmen of the 
mortgage of 1866. Those were pleas which can be disposed of only 
by the Court of first appeal, and I would therefore, with reference 
to the observations which 1 have made, decree this appeal, and, 
setting aside the decree of the lower appellate Court, remained the 
case to that Court for disposal. Costs to abide the result.

S iB U A D H  E j I I  
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Before Mr, Justice Old field and Mr, Junlice Malnnood.

JAKKI TRASAD (DirrbNDANx) v. SKI M ATUA MAUTAIW5UI DEBIA
( P L A I N T i r P )  *

lUortf/age— First and second mortgages—Paijment hj purchaser of mortgaged properli/ of 
fust mortgage—Eight oj purchaser 1o henefit  ̂of first mortgage— Hight o f  second 
mortgagee to bring to sale mortgaged prope.rty~~Regialered attd unregistered ins­
truments-— Op\ion<tl and compulsory registration'—Act. I l l  of 18iT7 {Hegistra- 

tion Act^, s. 50.

At a sale iu execuLion of a decree, J  purchased certain property -wLiclx was fife 
that time subject to two mortgages, the first under an unregistered deed in favour 
of ili and dated in 1872, and tbe Beccon.d under a registered deed iu favour of 
i  and dated in 1880. The registration of the latter both deeds was optional, the 
former under Act VIII of 1871, and the latter under A ct ILT of 1877. J subsequently 
satisfied the mortgage under the registered deed of 1880, which was delivered to him. 
j}/. then brought a suit to recover the money due to him, under the mortgage-deecl 
of 1872 by sale of the mortgaged property.

Held by O l d f i e l d ,  J., that applying thej'ule kid dowu by the Privy Council 
in Goladdas Gopaldas v. Puranmal Fremsuhhdas (1), J, having paid off the mort­
gage under the registered deed of 1880, should hav8 the benefits of that mortgage,

* Second Appeal No. 1G65 of 1883, from a decree of Maulvi Muhammad Sami- 
ullah Khan, Subordinate Judge ot Aligarh, dated the 14th August, 1883, modifying 
a decree of Lala Mata Fraead, Munsif of Aligarh, dated he 7th April. 1883.

(1) I. L. R,, 10 Calc. 1035 ; L. R., 11 Ind, Ap. 126.
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