
1885

D u u g a

V.

jHINGnBI.

516 t h e  INDIAN LAW  REPORTS. [VOL. VII.

The salfl was made at fclie timo Act X V I I I  of 1873 was in 
force, and sales of rinjhts of oocapaticy wore not, void under s. 9  
when made with the consent of fcho hindlord. This principle was 
affirmed by the Full Bonch of this Gonrt, in the c.i3o of Utnrao 
Be,jam V. The Land Mortgogp. Bank o f  India { i ) ,  and the sale 
the phiintiffs have ooaseuted to will l)o valid, hut under any cir-- 
cuinstances they are estopped by their conduct from bringing 
this suit to set aside the sale.

I would reverse the decree of the lower appellate Court, and 
restore that of the first Court disniiasini; the suit with all costs.

1884 
Decmba r 23.

Before Mr. Justice Oldjieldrimi Mr. Justice Mahmood.

B I IA IR O  AND OTimws (PLAiN’i'TKim) V.  I ’A R M E S H It l  D A Y A L  aud othkrs

(D liF K N D A N T S ).*

Transfer of 'property—Comlition restraining alienaiiow—Tnhcrllance—Act TV oyiSSS 
{Transfer of Property Act), ss. 2, \Q—Act VI oflS/l {liengal Civil Courts 
Act), s. 2't.

In a suit for possession of ccrtain shares in oerhain villageH, a coinproniiso 
was eft’eutocl botween tlie plaintiirs iinil B the defendant. The terms of tho oonx- 
promisowcro eiRl)odiod in a dood, tho terms of which w '̂ro (inter alia) as follows;— 
“ 'J'ho said If will hold poHScanion as a proprietor, /'('ucration liy j'cjnoration, 
without the powfsr of transferring in any shapo ...'Plio following shareH recorded 
in B'« numo shall not bo transferred or sold in auction in ])aynicnt of any debt 
payable by the said/#, and in the event of their being transferred or sold, sueli 
transfer will be invalid, anil tho i.laintifr.4 will then Ix! (entitled to set aside that 
traiisfei’, and to obtain posHCH.sion." li obi.ained posses.sion of tho sliares allotted 
to him by the compro^niBC. vSubsiupiently, certain cr(!ditorH of />’ attached the 
BhavoH referi'od to in the deed in execution of a dotjroe obtained a,urahiat tho heirs 
of B for money lent to H on a bond, wdiich he had exocuted while in possessiou 
of the shiirca, and in which ho made a simple niortf^age of them The repveaeu- 
tativos of the plaintifFrt ill the suit iu which tho oomprtmuBO was made objecfcod 
to the attachment,

held by Oi.DFiKti>, J., that the deed of compromiae passed an absolute 
estate to B and his heirs to which the law annexed a power of tran-.fer, and that, 
ill reference to s. 10 of the Transfer of Property Act. tho stipulation against alienar 
tiou on, B'x part, or against sale by auction iu exeoution of d«crou8 against him 
■waa void.

* Second Appeal No 1609 o£ 1883, from a decree of R J Lopda pan 
Bistrict J u d g e  of Gon.khpur, dated the r2tU May, 1833, atflnuiiiK a decree oi 
Hiikna bUah Kahat AH, aubordiuate Judge of GorakUpur, dutad Che 23ra March ISSiJi '

A11,517.
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Per M ahmood, J.—That tke rule contained iu s. 10 of the Transfer of 
Property Act was not binding uptrn the CoHi't in this case, inasmuch as tlio 
question was one of succession oi' ialieritauco, to 1)3 governed hy b 24 of ilia 
Bengal Civil Courts Âct j that it was for those objecting to the attachment to 
show that, under the Hindu Law, tho rights of. in the property ceased to exiat 
at his death, or,that his estate devolved upon them free 6f his debts ; that, the 
Hindu Law beiixg silent on this subjcct, the principles of justice, ccjuity and good 
conscience must be applied, to which, so far as transfer was concerned, cffect was 
given by s. 10 of the Transfer of Property A c t ; that the restrictions imposed by 
the deed; of compromise upon B's powers of alienating the absolute estate which 
it conferred upon him were opposed to the policy of the law and could not be 
recognized; and that B  must bo held to liave had an absolute estate \yliich 
would devolve upon his heirs, and which could be sold in execution of decree* 
for his-debts.

The Tagore Case (1) referred to.

Th® defendiints in tliis suit represented one Sahib Dayal and 
certain other persons, who, in 18C3, brought a suit for possossioii 
of certain share's in oerUin villages against a lady named Raghu- 
bans Kuari and Bishan Lai, who was the inunnger of hor estate. 
On the 7th October, 1863, tlio parties to that suit executed a deed 
of coinpromifie, of which the part material to the purposes of this 
report was as follows : — '^ n  the suit instituted by Sahib Dayal 
Singh and others, plaintilYs, against, Ilaghiibans Kuaw .and Bishan 
Lai, defendants, ponding in this Court, to obtain possession of the 
shares in mauza Ahrauli, &c., situate in pargana Dhiu'iapur, the 
plaintiffs have actually the proprietary and hereditary rights in 
the shares in dispute; and we have settled the matter as follows.’ * 
[The deed then proceeded to direct a division of the property 
among the parties in certain proportions, and continued thus ; — ] 
“'That the said Bishan Lai shall hold possession over the under­
mentioned shares as a proprietor, generation by generation, with­
out the power of transferring in any shape, such as mortgaging 
the property by taking an advance, and he is bound to pay tho 
Government revenue ; but in the case of his doing any act against 
the said conditions, it will be invalid, and tho other sharers will 
have no concern with the shares so allotted to the said defendant 
Bishan Lai ; and according to the division the names are to bo 
recorded in the khewat, and the right of the shares so vested shall 
not fall to the plaintiffs or any other than the male heirs of the 
said Bishan Lai. The following shares recorded ia Bishan Lai’s

(I ) 0 B. L. K. 377.
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n a m e  shall not be transferred or sold in auction in payment of 
any debt-, payable by the said Bialian L mI ; and in iho event of thoir; 
being'triiiislerrftd or sold, such (ransfor will ba invalid, and iho 
plainlifft will then bo ciititJod to set asido tluit transi'erj and to 
o|jfcain, possession. ”

Upon this eompronilso, the Court paHsed a dccreo in .favour 
of the plaintiils to that Huit fur the shar<}s alloited to tlicni by tho 
compromise, and dismissed the rest of thoir claim. Iji.shan T̂ al 
obtained {)oaS('«sion of iho Hliuroa allotted to him by lluv comj)ro- 
mise, and while in possession of them lio, on iho 27th February, 
18()i), jrave a bond t') thn plain tills in tlio pn‘S(‘nt wuit, in which 
he made a simple mortgage of tho shares, Thia bend was for 
more than Rh. 10^ and was not reisi9t(!red. Tlie obli(jeos of the 
liond brought a «uit against the heirs of Bishiui Lul on tho, bond, 
and obtained a decree. In execution of this deeteo the sharefs 
allotted to Bishan Jjal by tho compro (nise were iittatthed. Tho 
defendaiits in the present suit, as tho represeniaiives of ibe plain- 
tiifH in tho suit in which tho compromiso was made, objected to 
the attachment. Their objection Avas allowed, and in conscquenco 
tho ])reaeut swit was bron< l̂it by the plaintiffs to estiiblish that tho 
fiharcs wore the property of Bishan Lai and liable for his debts. 
Tho main question raised by tho suit wns as to tho interest which 
’J.)ish:\n Lai took luider the comprouiiso in the sharea  ̂ und wluither 
the shares were liable for his debts. Buth the lowfur (J(»Mrt.s dis­
missed the ^tjit. The lower appellai,o Court held that the com- 
promise transferred to Biahim Lai a jife-iuttiresi in the shares 
only, and that as such an interest was not alienable, tho condition 
in tho compromiso as to forfeitiiro on breach of tho covennnt 
against alienatit>n was a porfuctly valid one. Tho Court thero- 
I'oro held that tho shares were not liablo for the debt of the 
plaintift’.

In sccond appeal,”"the" plaIutifFs'.'contonded that the lower ap­
pellate Court had placed a wrong construction on tho compro­
mise, and that document convoyed to Bishan Lai au absoluto 
proprietary interest in tbo shares allotted to him, and those 
nhares were liable to bo sold in execution of tho decree of the 
plaintiffs as tlie property of Bishan Lai,



V .
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Mr. T. Conlan and Munshi Suhh Ratn^ for the appollauts.
Pandit A^udhia Nath and Munshi Kashi Ptasad, for the vQSr Bii,vnu> 

pond 011 ts. ‘
O l d f i e l d ,  J ,— The phiintifF obtained a decree for money lent 

to one Bishiin Lai on a bond. The decree was against the heirs 
of Dishan Lai. He sought to bring to sale ia satisfaction of it the 
property iu suit, and the respondents olyected to the sale, and 
the objection wus allowed. Th'e objecfc of this suit is fo have iO 
declared that the property was tlie property of Bishaa Lai, and 
liable to be sold in sati3faction of his debt.

It appears tiiat this property and otlior property was the 
subject of litigation some years ago between Bishan Lril and the 
respondents, and they came to a comproniiae by which this pro- 
perty was transferred to Bishati Lai. Tiio reapondant.s, however, 
allege that the terms of the arrangement placed restrictions on 
Bishan Lai’s power of transfer. I have Gxam.ined the copy of the 
deed of compromise filed on which the respondents reply, and I 
find that it passes an absukito ê stato to Dishan Lai aud his lieirs.
The terms are The said Bishan Lai will hold [iossession as pro- 
prietor, generation by generation, (naslan bad nmhn).'''’ Theso 
words show that ho obtained an estate heritable according to law, 
to wliicli the law annexes a [>ower of transfer, aud the stipulation 
ngainst alienation on his part, or against sale by auction in execu­
tion of decrees against Bishan Lai, must be held void. I  may 
refer to Ashutosh Datt v. Doorga Churn CfiaUerjee (I) aud th©
Tagore. Case 2), and s. 10, Transfer of Property Act. Tho decree 
of the lower appellate Court ia sot aside, and the case remanded for 
disposal on the merits.

■*i y .
M ah m ood , J.— The question raised by tho facts o f the present 

case is whether the property in suit is or ia not hable to sale iu 
execution of tho decree obtained by the plaintiffs against the heirs 
of Biishan Lai for debts due b y  him.

In the first place, we havo to consider iu what way the inter­
est of Bishan Lai in the property was created. To answer this 
question it is necessary to refer to the deed of compromise which 
ended tho litigation of 1863. This deed is a fact of the greatest 

0 )  I. L. E., £! Cak. m  (2) 9 B. L. R. 377-
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miportnncG in  the case. It begins with tho  words In th e  

su i t  in s t i t u t e d  by Sahib Dayixl Singh and others, plaintiflfs, against 
Mueamraat Raghubans Kuari and ijishan Lai, dofendanta, pending; 
in tho Court, to obtain possossion o f  tho shares in manza Ahrauli 
. . . . . . . . . . . . . . . the phuniiifs i)avn actually the proprietary an d  here­
ditary rigid,s in the sluin\s in dispute, and have settled the matter 
as follows.”  That is, tlie (irst sentence in tho deed adnnts, o n  

behalf of all the partios to the suit, tluil; the [ilaintitls aro lull pro­
prietors of the disputed pro[)er(,y, but have ontorod into an agree­
ment in  the form  of a  m le h -n m n a  as follows. Tho deed goes on to 
provide tho manner in which the property is to bo divided among 
the parties, and tho last portion of it says that certain ])ri)])ertio3 

aro, with tho consent of tho ph?intills, to bo allotte<l to Bishan 
Lai, But then comes tho most important clause in the snleh- 
nnma :— “  That the said Bishau Lai hold possession over tho 
under-mentioned shares as a proprietor, generation by generation, 
without the power of trausferring in any shape, such as mortgag­
ing the property by taking an advance sum, and ho is bound to 
pay tho Government revenue ; but in tho c ase of his doing any­
thing against t h e  said terms, it will bo invalid, and the other 
sharers will liavo no concern with tho shares so allotted to tho 
defendant Bishan Lai, and according to this decision the names 
are to be recorded in the hheuuty and the right of tho shares so 
invested would not fall to tho plaintiff or any other than tho malo 
heir of the said Bishan Lai. The following shares recorded in 
Bishan Lai’s name shall not bo transferred or sold in auction in 
payment of any debt payable by the said Bishan Lai, and in tluj 
event of their being transferred or sold, such transfer will bo 
invalid, and the plaintiflPs will then bo entitled to set aside such 
transfer and to obtain possession.”  Now, this deed of compro­
mise was presented to the Court with an application for a decree 
in accordance with its terms. But the Court to which the applica­
tion was made passed tho following decree :— “  According to tlie 
compromise, out of the property a four-piss share in each of tho 
mauzas ”  (names of mauzas set out) and a tw^o-pies share in”  
(nartae of mauza sot out) and a two*annas and eight-pies share 
in each of the mauzas ”  (names of mauzas set out) “  be deoreed 
in favour of the plaintiflPs, and the rest of the claim bo dismissed.
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As the parties have not written anytiiing about costs they shall 
bear the costs m proportion to the claim decreed and dismissed.”  
In other words, tlie suit of the plaintiffs in 1863 was decreed to 
the extent of the claim less the property given by the compromise 
to Bishan Lai. Then the decree went on to say : — “ Such pass­
ages in the compromise as are unnecessary and irrelevant in this 
case may be regarded as void and iitinecessary; and having regard 
to the fact that the said passages are irrelevant to the present 
case, they have not been attested by the parties, and they are at 
liberty to be bound by the said passages or n o t; the Gourt has 
nothing to do with them.”

Now this point occurred to me during the argument. This 
compromise was simply a petiti(5u to the Court for a decree ac­
cording to its terms. The dccretal order was one deelinintr to 
grant the petition, and declaring the compromise ineffectual so 
far as concerned the estate conferred by it on Bishan Lai. I am 
inclined to think that this circumstance might be sufficient to 
justify the plaintiffs’ claim. But I do not wish to base my ju dg­
ment on that ground. Even if the compromise simply represen­
ted the terms of a previous oral agreement, I shou|d still hold 
that the present appeal must prevail. Giving the greatest bene­
fit to the position of the defendants-respondents, we have to C(m-* 
sider whether this is a question of succession or inheritance with­
in the meaning of s. 24 of the Bengal Civil Courts Act (V I  o f  
1871). I think that it iSj because the question is, on the death 
of Bishan Lai, what estate devolved on the present respondent s. 
The law which governs such a question as this is contained in 
s. 24 of the Bengal Civil Courts Act. I think that it was for 
the respondents to show that, under the Hindu Law of succession 
and inheritance, the rights of Bishan Lai in the property in dis­
pute ceased to exist at his death, or that his estate devolved upon 
them free of liabilities for his debts.

No authority was cited in support of this opinion, and there­
fore, this being a question of succassion, and the Hindu Law 
being silent on the subject, we must decide iu accordance with 
the principles of justice, equity, and good conscience referred to 
in s. 24 of the Bengal Civil Courts Act. In order to ascertain 
what is the rale of justice, equity, and good conscience in the pre-
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1885 caso, the prinoiitles of jnrispnnlouc('. are the best jTnido that
^   ̂ hiive. Thos(i in'inc-iphis, ho I’ar as transfor is conconunl, havon»-'iKo I . »"■ rtweiveel offoct ill the Ti'iiuHhir ol rfO|)0ity Atil'., to which l',h(3ro-

t’oi’o ill may bo usc.l’nl i.o rdl’or. M j l)ri)t.hof Olilfuiltl has called at- 
tL'iition to s. 10 of that Act It is a hoc!ion \vhi(3h I'onns part of 
Chapter I I— “  Of transfers of property by act of parties.” Now 
s, m (il) provi(h'S that iiotliiiig in tho Act. shall bo (hjonioil to aft’iict, 
‘ ‘ savoaa providod by s. 57 and (Jhaptiu’ IV ofthifl Act, any trans­
fer by operation of law or by, or in oxociition of, a docroo or 
ord(3r of a Court of conipc^tont juri.Mdiction ; and nothiniif in thin 
Act shnll b(3 doomed to alFoot iiny rule of lliiuhi, Miihaiuinadaii 
or Buddhist hivv.”  The rule coiitainod in s. 10 is, thoroforo,ijiot 
blntlin^ upon us in tliis oaso iStiy I. do not think that thero is 
any rule of Hindu Law vvliich is ineonaistout wit.li the olijeot of 
iho Logishiture an exprossed in s. 10. Hio h,4adiu7̂  cases on th«' anb- 
ject arc those whii’-h have boon roforn.‘d to by iny brother OldPiold. 
The exact point doeidod in those cases do(\s not arise hero, but the 
raUa dci'ldendi is applieabh). In the first place, 1 have no doul)t 
tluit the deed of compromise of the 7th October, 1803, l)e<rins by 
declarinff Hislian Lai to liavo an estate which is heritable, coiiiir 
to his iK'ira generation by generation,.”  and in fact to bo tlie 
proprietor. Then oome restrictions of his rigiit n nd of liis hidr’a 
rî i];ht to alienate tiie property Tlui reason of tlui rule disallow- 
infj such reslrictiotis, that is, the reason of s. 10 of the Transfer of 
Property Act, is best expressed in the jiuliijment of the Privy 
Council in tlie Taĉ ore, Casit ( I ) . Tlunr Lordships say : “  Tlic
power of parting with propnrl;y once ac(piireil, so as to confor tho 
same property upon another, must take ellect either by inheri-* 
tance or tran- f̂er, each aecordinj^ to law. Inheritanoo does not 
depend upon the will of tho individual o w n e r ;  transfer does. In­
heritance is a riilo laid down (or in the case of custom recognized) 
by the State, not merely for the be nefit of imlividuals, but for 
reasons of public policy— Domat, 2413. It follows directly from 
this that a private individual who attempts by gift or will to mako 
property inheritable otherwise than the law directs is aasumin a* 
to legislate, and that the gift.must fail, and the inheritance take 
pUce ag the law directs. This was well expreasod by Lord

(1) 9 B, L. B, 377.
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Justice Turnei’ in Soorjeemonfiy v. Denobnndoo iiluUicJc ( I ) .  A  1̂ 85
man cannot create a new form of estate, or alter the line of sue- bh .uuo
cession allowed by law, for the purpose of carrying: out his own <’■

. ^ ^ ^  °  PAIiW>.«HUIwishes or views ot pohcy. Daval.
There is also another passage in the same jiidgtnent which ap­

plies in principle to the qnestion raisa in this case “  If, again, the
gift were in terms of an estate inheritable according to hivr, vvith
snperadded words restricting the power of transfer which tho law 
annexes to that estate, tho restriction would be rejected as being 
repugnant, or, rather, as being an attempt to take away the power 
of transfer which the law attaches to the estate, which the
giver has sufficiently shown his intention to create, though ho 
adds a qualification which tho la^v does not roeognize.’’

These principles appear to me to be equally applicable to the 
circumstance'^ of Hhigland and of India, and in t,he absence of any 
provision of Hindu Law by which their application is negatived,
I  think that tho present case falls within their scope. The deed
of compromise first gave an absolute estate to Bislian Lai,
and then proceeded to impose restrictions upon his ])owers of
alieiiarion. These restrictions are opposed to tho p«]icy of the
law, they cannot be recognised, and therefore Bishan Lai must ho
held to have had an absolute estate which would devolve upon his
heirs and which could be sold in execution of decrees for his debts. ;
I  concur therefore in the order which my brother Oldfield has
proposed.

Appeal allozfed. ;
‘

Before Mr. Justice Oldfield and Air. Justice Mahmood. ]g85

NAND RAM and a n o t h b r  (P l,vntifi ;s )  v . F \KIU CHAND (D ep en d a n t) .*  J a n u a r y  34. |

Arlitration—Jle.mund under Civil Proredvre Code, s. fiCG for trial nf issues— Refer- 3
ence. by first Court of whole cose lo arbitniiion— liefusal of arlntrator to 
act—Award by remaining arbilvators—IlleqaVUy of aioard-- Civil Procedure 
Code, s. 510,

A Court of first instance to which issues have been remitted, iinder s. 5G6 of 
the Civil rrocodure (/odo by tho appollato Couvl  ̂has only juriRdiotiyii to try the 
issues remitted, and m  f u n c t n a  o f f i c i o  in other respects, and canuot mnko a reference

• tSecoud Appeal No. f)! of 18S4, from a dccrec of H A, Harrison, Esq.,
District Judge of Meerut, dated tho rifcti March, 1883, affirming a decree of IM 
Bakhtawar Singh, Kubordinate Judge of Meerut, dated the 27fch January, 1882.

(1)6  Moo. I. A. 55k
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