
I88S pellant relierl upon tho Linofua^e of tlie l32n(l ariicle of the second 
E a m  D i n  ' schedule, ‘ ‘ For nionoiy charged upon iaiinoveiihlo ))ro|)orty, 12 

years.” His conteiiHoii was that that period of 12 years applied 
I'aASAD. to every remedy which the instranient carried with it, and gave 12 

yeara for the personal remedy against tlio mortgagor as well as 
against (ho mortgaged property.

Looking at the previous language with roferenco to personal 
suits, and at the language of art. 132, their Lordships think 
great iticonvenioncos and inootisistencie.s would arise if they did 
not read thu latter as having roferenco only to suits for money 
charged on iniinov(!ahlo property to raise it out of that property. 
That seeina txi tlieir Lordsliips what the Legialaturo intended, and 
they !ire therefore of opinion that<^he decision of the High Court 
was right.

That being so,_ their Lordships will hnmhly advise Her Mnjesty 
to affirm the dedrea appealed from. There being no appearance 
for the respondent here, there will be no costs.

m
Their Lordships desire to add that their opinion on this appeal 

also npplies to the sep;irate appeal on tho mort.gage-bond of the 
10th June, 18T1.

Decree affirmed.

Solicitor for the appellant: —Mr. T. L. Wilson,
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•p c_ •  R A M  DAYAL ( P i , A i N T i r F )  v, M AllTAB SINOII a n d  ornEHS (DKrKNDAKTa). •

1 8 8 4
Decemhe}' 12. [0 «  appeti.1 from the Hit'll Court for tlic North-Westt'rn I ’loviiiccs.]

---------- Irregularity in warrant o f  a!l(ichme.ut prectuling exccn tivv.salc—
A ct V I J J  o f i m . s .  2 2 2 .

A n  e x e c u t i o n - s a l c  o f  t h e  r i g h t ,  t i t l e ,  l u id  i i i t o r e e t  in  h i n d  w a s  s e t  i i s i i l e  b y  t h e  

C o u r t ,  OD t h e  g r o u n d  t h a t  I h o  w a r  r a n t  f u r  t h e  e x e c u t i o n  o f  t h e  d e c r e e  a n d  o r d e r  

o f  a t t a c l i m e i i t  o f  tho. p r o p e r t y  s o l d  h a d  n o t  h e o n  s i t ; i ) t 'd  b y  t h e  J u d g e ,  b u t  b y  t h o  

I M u n s a r i m  o f  t h e  C o u r t ;  a n d  ! i t  a  s e c o n d  s a l e  t h o  p r o p e r t y  w a s  Kold  t o  o t h e r  p u r -

, c h a s e r s ,  w h o ,  n a  w e l l  a«) t h e  j n d g n i c n t - d c h t o r ,  w e r e  n u e d  b y  t h e  p u r c h a s e r  a t  t h o

f i r s t  s a l e  f o r  a  d e c l a r a t i o n  o f  h i s  r i g l i t  t o  h a v e  t h e  f i r s t  s a l e  c o n f l r m e d .

T h e  H i g h  C o u r t  h a v i n g  h e l d  t h a t ,  w i t h  r e f e r e n c e  t o  s .  2 2 2  o f  A c t  V I I I  o f  

1 8 5 9 ,  t h e  f i r s t  s a l e  h a d  b e e n  r i g h t l y  s e t  a s i d e ,  a n  a p p e a l  t o  t h e  J u d i c i a l  C o m m i t t c o  

w a a  d i sm i f iR c d  w i t h  c o s t s .

*  P m e j i t , . - — L o r d  F m a E « i ^ i , D ,  S i r  B ,  r a A O j c j c ,  S i r  K .  P .  C o i . w a R ,  S i r  R .  C o o o n ,  
S i r  A .  I l o B a o t r s E .



A p p e a l  from a decree (27th April, 1881) of the High Court (1) 

affirming a decree (30th June, 1879) of tho Subordinate Judge of 
Aligarh, whereby the appellant’s suit was dismissed. The object 
of this suit was to have effect given to a purchase made by the 
appellant, on the 21st August, 1876, of a portion of villnges Kai- 
pnr and Manipar, in the Aligarh district^ at a sale in execution of 
a decree obtained by a third party against the first respondent, 
Mahtab Singh This involved the setting aside an order of the 
District Judge of Aligurh (20th April, 1877), allowing an objec­
tion of the judgment-debtor to the conflrination of the sale.

On the 14th September, 187G, Mahtab applied to the Subor­
dinate Judge, in whose Court the execution had taken place, for 
cancellation of the sale. The District Judge, to whom the nppli- 
cation was transferred for hearing, gave judgment ui)on it.on the 
20th April, lb77, setting aside the sale, and permitting application 
to be made for another sale of tlie property. His judgment was 
the following : —

‘ ‘ The first contention on the applicant’ s partis, that no sale, 
properly so called, took place, that is, that all proceedings Avere 
Yil\ixted ah miiio by the irregularity of the warraiU of execution, 
which ought not only to bear the seal of the Court, but also Sshall 
be signed by the Judge.’ On examination, 1 find that tlie docu­
ment in question was signed by the Munsarim and not by the

Judge: an exactly similar irregularity in 
a notice of foreclosure, was held by the 
High Court in the case* marginally noted, 
to vitiate all subsequent proceedings in the 

case. In the face of such a clear rulins:, I do not see that it is possi­
ble to reject the application to set aside the sale. The application 
is, therefore, admitted, and the sale is set aside, with permission to 
the decree-liolder to move for a new sale. Each party to bear his 
own costs.”

A t another sale, held on the 27th June, 1877, certain of the
respondents purchased the property in dispute as being that of
Mahtab Singh, judgment-debtor; and, thereupon, on the 15th April,

the appellant sued both Mahtab Singh and the purchasers at
the second sale, to obtain a declaration of his right to have the sale

(1) I . L. JR., 3 All. 701,
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to him confirmed, notwitlistam.ling tlio order of the 20t.h April, 
1877.

T h o Subordinal-o . l i id g o  d ism isse d  tho suit',, h o ld i n g  th n t  the  
Jud<TO iu m a k in g  the ord er  o f  2 0 t h  A p r i l ,  1 8 7 7 ,  w a s  a c t in g  in  
accordunoe w ith  tho  p ro v is io n s  o f  a. 266“ t)f Aofc V I I I  o f  1 8 5 9 .  
'Cho disnii.ssal o f  tlio su it  w,»9 licld  to he c o rn ic t  h y  th o  H i g h  C o u r t  
( O l d f i k l d  and S t r a i g h t ,  J J . ) ,  w1:o ilism issod an a p p e a l ,  for  tho  
reason s apj)earitig in thoir  ju d g u io n L s  w h ich  Avere tho f o l l o w i n g ;  
O l d f i k l d ,  J . ,  siiid—

“  Tho decision of tho majority of this Goui't in Diwan Singh 
V . Bharat Singh (1) has been ])rosfled npon ns as an authority 
for holding that tho pres(nit suit is not barred by tho terms 
of s. 257, Act VI.II. of 1859. ^1 myself dissented froin tho 
view, taken by tlio nuijority of tho Court in that case, but I feel 
myself bound to accept tho ruling so fa.r as it is applicablo to tho 
caao before us. Assuming, however, that it is an authority for 
bolding that th<) pres(Mit suit is maintainable, and wo are at libcu'ty 
to determine if the Judge’s order sc'tting aside the sale was pro­
perly nuxde or not, and if not, to set it aside and declare plaintitlV 
right to havo, tho sale coiitirinetl to him, I am not disposed to do 
so, w'ith referonee to some of tho grounds on w'hicli tho Subordi­
nate J iidgo proceeds. *

Tho fact that tho order of attaehnieiit and noiieo.s of sale wore 
not issued under th(3 signature of tho Judg((, luit of the Mini.sarini, 
as thoii^rh ('manating IVdUi him, constituted .‘fcrious ilh'galities of 
procedure ; orders so issued could, properly sj)eaking, havo no 
legal effect, sineo S. 222, Act V I I I  of 185!) rcfjulres that tho war­
rants tor execution shall bo signed by tho Judg< ,̂ aiul tluj Mun- 
sarim had no powor to si^n tlnun, having regard to his duties aa 
declared in s. 24, Act 111 of 1873 (Civil Courts Aet), and tho 
orders of this Court made in pursuance of tho provisions of 
s. 2 4 . - i C .  0 . Ko. 9, 18G7, No. 11, lt)th August, 1870.)

Moreover tho salo could not now bo contirniod in plaintiir’s 
favour without serious injustice to tho re8])ondents who havo pur­
chased tho property from Mahtab Singh bona fide and for valuo, 
and to. whom at tlio time of tho salo Mahtab iSingh "was ablo to

(1) I, L. H., 3 AU. 203.



c o n f e r  a t it lo ,  sioc© tlio sjiIg a t  w l i ic b  p la in t i f f  b id  could not 1S8i» 

b e c o m e  a b s o lu te  w i t h o u t  c o n f ir m a t io n .  Kamoavai.

Since the date of the auction-sale also the liabilities on tho maktaii
property have been satisfied, and the state of things has niaiorialiy SiiNuii.
changed, and it would he iftequitable to allow plaintiff, after stand- 
ing by for a year and permitting dealings to he made witli the 
property, to come in and take advantage of the change of oirouiuH- 
tances, and obtain a property become much more valuable at tho 
price be originally offered.

I refuse, therefore, to give a declaration of his right to liave tho 
sale confirmed to him, and I would dismiss tho appeal with co.sts.”

S t r a ig f i t ,  J ., said : — “  I corviur with my honourable colleague, 
that the plaintiti’a claim should be disallowed and this appeal 
dismissed. I am of opinion that tho sale in oxocution at which 
the plaintiff bought was A v l i o l l y  void, and that tho ahsonco of tho 
signature of the Judge from the warrant and attachment vitiated 
the proceedings in execution ah initio. The language of s. 222 of 
Act V i l l  of l8ol) is plain and positive, and it seems to me impossihlo 
to hold that tho order directing atfcacshnuiut is not a \;'arrarit with­
in the meaning of that soetion, whether it Avas dirocled to the 
nazir or other person to seize the moreablo property o f  u ju dg- 
ment-debtor, or to the judgment-debtor himself, prohibititjg him 
from alienating his immoveable property : it was an order essen­
tially in the njiture of a warrant, and a,s such required the Judge’s 
sigiuiture under the old law. It was contended for tho appellant 
at the hearing that this objoctiou was not taken by tho judgnient 
debtor in tho grounds u )̂on which he asked for cancel meat of the 
sale, and that tho Judge had no right to entortain it of his own. 
motion. I am by no means sure that this plea has any foundation 
in fact ; for 1 find that tho Judge remarks in his judgment that 
the first contention on the appellant’s part is, ‘‘ tliat no sale, pro** 
perly so called, took place, that is, that all [)rooeetiings wero 
vitiated cib initio by tho irregularity of the warrant of execution, 
which ought not only to bear tho seal of the Court, but ulao 
^shall be signed by the Judge.’ ”

Even if this point had not been started by fcho judginent-debt- 
or, I think it would have been competent for tho Judge hiinsclf

uy
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to take notice of it, f?oing as it does to tlio very root of the pro­
ceedings; but, under any circumstances, wo, in a suit liî e tho 
present, which practiojilly invites us to confinn a sale by declar- 
iiDg the plaiutitFs right t.o hiivc it confirinod, are in my opinion not 
oKily (^ititled, but bound t,o closely scmtiniso all the proceedings 
in execution, to ascertain whetlier hucIi sale was u valid and binding 
cue- Tliis 1 have already said it was not, and the foundation of 
tho philntift’s chutu therei'ore falls away. I say noiliing as to 
}jis conduct in liolding buck luitil alino.st tho very î ist moment 
from instituting bis snit, though I am glad to think that, from the 
point or* view from which 1 regard tlie case, the subsequent inncv- 
cent purchasers Iroin tlie judgment-debtor will retain tlie pro[)erty 
they have not only bought and *paid for, but tho incumbrances 
upon which they have diseliarged.”

The plaintilf appealed to Her Majesty in Council.
For tho uppellunt, Mr. J. F. Leith, Q.U., and Mr. R. V, 

Boyne.

For the respondent, Mr, / / .  Cowdl.
#

The case for the appellant having been O[)oned, and argument 
heard to the effect, genor:illy, tluit the irregularity must be dealt 
with as waived by an appli(.‘.ation for tho post{>onement of the firt̂ t 
sale made by the jii<lgiu(mt-debtor, and that other matters had 
rendered it immaterial, Sic B. PicaCock, relorred to s. 222 of Act 
■Via of 1859.

Tlieir Lordships c<mcurred in an intimation that the judgment 
<of the Iligli Court was correct, and the ajipeal proceeded no fur­
ther.

Appeal dismissed with costs.

SoHeitors for the appellant : Messrs. Fvrd^ lianJcen Ford 
Ford.

{Solicitor for the respondents : Mr, T. L,


