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Decemhr 11 ( P i - a i n t i f f )  v .  KALKA PRASAD (Djiitendant).’'
[On appeal from the High Court for the Nortli-Wostorn Provinces ]

limUation—Act IX. of lS7i {Limitation Act), xch. ii., arts. G5 and 132—PmWc
respictivdi/ npi'ilicahle to ’personal demands, and to claims charged on iinmoveahle
2iropcrti/>

Tliat there is ft personal liability upon nu iustrainonfc charging n debt wpon 
immovoablo property, does not carry with ib tho ellect that tho period of limitation 
flxod for porsonul demands by Act IX of 1871 ia cxtcndod ; by reason of this demand 
boinfj, thoroby, brought withiti the moaning of art. 132 of sch. ii of that Act, which 
applies to elrtiniH “ for money charged upon immovcablo property.”

A mortgagee of Linds aonght, after the lapse of more than six yenrs from tho 
dote when the mortgage-money wa.=i payable, to enforce two distinct remedies, the 
one agninst the property mortgaged, and tao other against the mortgagor personally , 
on tlio contract to repay the mortgago-moncy.

IleUl that art. 132, above-mentioned, applied only to suits to raise money 
charged, on immoveable property, out of that property ; and that tho twelve years’ 
bar did not apply to tho personal remedy, as to which tho shorter period prescribed 
in art, C5 of the same sohedulo applied.

A p p e a ls  consolidated and heard as onô  from decrees (4th 
August, 1881) of the High Oourt reversing decreoH (2nd Decem­
ber, 18H0) o1'tho District Judge of Farukhabad, which reversed 
docrees, (24th September, 1880) of tho Subordiiiato Judge of Far- 
iildiabadj and rcstorin*g tho latter.

Tiio appolhint, Ram Din, together with one Ganeah Singh, 
who died during tho pendcncy of these appeals, jointly instituted 
two suits in the Court of tho Subordinate Judgo of Farukhabad 
against the respondent, Kalka Pra.sad, upon two several mortgage-* 
bonds to recovcr the amounts due therooa, for principal and interest, 
out of tho immoveable propf^rty thereby mortgaged, and also to 
recover the same from the mortgagor personally.

Tho respondent by tho first mortgage, dated tho 25th January, 
1870, mortgaged to Earn Din and Ganesh Singh, his interest ia 
a mauza in pargana Kanauj to secure repayment of Rs, 1,300, 
with interest at one per cent* per mensem, on the 13th June, in 
that year. By the second mortgage he charged his pakka houso 
in Makrannagar, pargana iCauauj, with Rs. 900, rejjayable in a
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year, at the same interest. By both the mortgage instruments
the mortgagor agreed that in default of payment at due date, tho Pjj,
mortgagees should be at liberty to sue for their whole money in a
lump sum/ from the mortgagor porsoually, as well as to realize it Pha8ai»«
from tlie mortgaged property. Neither bonds having been paid,
these suits were brought on the 21st and 23rd August, 1880, rcs-
pectivel}% Besides other defences uot now material, the defendunt,
in each of ihe suits, contended that no decree could be made
against him personally, more than six years having elapsed from
the date of executiou of the bonds.

The Subordinate Judge in his judgmont remarked that tlie i?uit 
contained two distinct claims; the one, a claim against the immove­
able property mortgaged, to whiA claim twelve years’ limitation 
applied; the other a claim against the defendant personally, to 
which the limitation of six years was applicable. He held that tho 
latter claim was barred. The money was due in 1870, and tho 
suit was brought in 1880. The decree must, therefore, l)0 limited 
to money to be obtained by the sale of the property mortgaged ; 
the defendant’ s estate, not mortgaged, being exempted.

On appeal, the District Judge of Farukhabad Reversed this 
decision, holding that in the case of a bond stipulating, not merely 
for the personal security of the debtor, but also charging tho 
inmioveable property mentioned therein, the period of limitation 
was twelve years under art. 132 ; and that therefore the decree ’ 
could be not only against the mortgaged property, but also to 
enforce the personal liability.

The High Court (S ir  R. S t u a r t ,  0 . J., and T y r r e l l ,  J.) 
held, on a second appeal, that in this suit the plaintiflf could enforce 
tho debt against the immoveable property upon which it was 
charged, but not against the defendant personally. Accordingly, 
the,decree of the first Court was restored.

On this appeal,
Mr. 7?. V. D opie, appeared for the appellant, Eamdin, who 

proceeded as surviving joint plaintiff.
The respondent did not appear.
For the appellant the question,— were the decrees, and con­

sequently execution, to bo limited to tlie mortgaged property, or to

VOL. V II . ]  A.LLAHABAD SEIUES. 50S



1885 extend to the personal estate of the defendant—was arffued, Tho
D i n " '" in  art. 132 applied to the remedy, wliich was tvvo -

V. fold, the borrower haviiiij cliosen. to give a securil.y which could
Pbasap. one period of limitation, viz., the 12 years’ bar. There

was hut one cause of action, and to this but one rule of liinilatioa 
could apply, liefereuco was made to Mmmu Lai v. i'igue (I).

After the argument for the appellant had been heard, their 
Lordsliips’ judgineut was delivered by

L o r d  FiTzcj^nALT).— This is a suit insiiitutcd by tho mortgan;eo 
Sjl^ainat the m ort^a^n r. He seeks to enforce a mortgage not un­
der seal dafed 25lh January, 1870, by which certain property was 
pledged to him for a mortgage dei>t ; he alleges that the defen­
dant has failed to pay both principal and interest, and prays that 
the principal and interest may be enforced against the mortgaged 
property, and also , by rendering the person of tho defendant and 
his other property liable. Therefore, although it is a mortgiige suit, 
there are two distinct remedies sought, one against (he nu)rt- 
gaged property, and tho other by rendering Iho other property 
and the person of tho defendant liable. The defendant tloes not 
dispute tho mortgage. Ho raises no question as to tho right o f  

the plaintiff to jhavo the mortgaged property sold, but he pays 
that the remedy sought against him personally, and against his 
other property, is barred by tho operation o f  tho limitation Act 
o fl8 7 1 .

Their Lord.ships turn thon to see what tho mortgage transac­
tion was. It is very plain and very simple. The inatrmneni 
recites the mortgage of certain property for Us. 1,3 )0 to the pre­
sent phiintifF, that the interest should be at tho rato of one per cent 
per mensem, and tlie principal and int erest to be repaid at tho end of 
Jaitli Sambat 1927, The instrument thon sa.yfi.“-<̂ ‘ I have received 
the mortgage money in full. I thereforo covetiant that if I fail to 
pay tho principal with interest on tho promised date, tho mortga- 
geea will be at liberty to recover through Court their whole money 
in a lump sum from mo or the mortgaged property.”  The mort­
gagor thu3 gives the mortgagee a pledge of certain fixed immove­
able property, and also gives as a further security his personal 

(1) 0 B. L. E-, 175, In note > 10 W* S7S?.
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bond or covenant. A period of nearly ten years clap.sed from tlio 
timo at vvliicli tho raort^age-moiiey with interest bccaino payable 
before tlie suit was iastitnted; The question submitted for Lbeir «•
T  . . , . . . ^  ALKA.Lordships’ consideration is, whether the lesser period of h'lnitation, ruAa/vu,
three or six years as the case may bo, barred the personal 
remedy against the mortfTHgee, even though the mortgage remains 
in full force, as against the mortgaged property.

Their Lordships are of opinion that the judgment of the High 
Court is correct. The Judge of the primary Court Indd tliat the 
personal demand was barred. Tho Judge of the District Court 
lield the contrar}’'-— that there could bo hut quo period of limita­
tion, and that was a period of 12 year.' ,̂ api)licable to tlio mort­
gage of fixed property, which ^tarried with it and gave tho .same 
12 years for the enforc(Mnent of tho personal security. Their 
Lord.ships are of opinion that tho Di.stricb Judge U wrong in point 
of law. There are two remedies distinctly sought in tho plaintiff’s 
petition, the one against tho mortgaged j)ropertyj the other against 
'the ]jerson and against the other property of the defendant. As 
to the mortgaged property thore is now no question. Tlieir Lord­
ships are of opinion that tho Gaw of Limitation,^ which says a 
bond for money must be enforced within a certain date, applio.s to 
the specific demand here for ii personal remedy against the defen­
dant. Tho plaintit^ can have no personal remedy -h is  remedy 
against the person of mortgagor is barrcul, but his right remains 
to enforce liis demand against tho mortgaged property. As far 
as personal demands, including simple bonds, are concerned, the 
language of the Act is plain and clear. S. 4< of tho Act of l s 7 l  
directs that every suit instituted after tho period proscribed there­
for in the second schedule shall be dismissed. The second, 
schedule jdnces simple money demands generally under the three 
years’ limitation, and under No. 65 the same limitation applied to 
a single bond, ajid- uiider the same lioiitation are placed bills of 
exchange, arrears of rent  ̂ and suits by mortgagors to recover 
surplus from mortgagee. The six years’ limit embraces suits on 
foreign judgments and some compound registered securities.
The 12 years’ period is made applicable principally to saits ia 
respect of immoveable property, though it also applies to j'a ig - 
ments and recoguiaancoa ia India. But the counsel for the ap-: *
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I88S pellant relierl upon tho Linofua^e of tlie l32n(l ariicle of the second 
E a m  D i n  ' schedule, ‘ ‘ For nionoiy charged upon iaiinoveiihlo ))ro|)orty, 12 

years.” His conteiiHoii was that that period of 12 years applied 
I'aASAD. to every remedy which the instranient carried with it, and gave 12 

yeara for the personal remedy against tlio mortgagor as well as 
against (ho mortgaged property.

Looking at the previous language with roferenco to personal 
suits, and at the language of art. 132, their Lordships think 
great iticonvenioncos and inootisistencie.s would arise if they did 
not read thu latter as having roferenco only to suits for money 
charged on iniinov(!ahlo property to raise it out of that property. 
That seeina txi tlieir Lordsliips what the Legialaturo intended, and 
they !ire therefore of opinion that<^he decision of the High Court 
was right.

That being so,_ their Lordships will hnmhly advise Her Mnjesty 
to affirm the dedrea appealed from. There being no appearance 
for the respondent here, there will be no costs.

m
Their Lordships desire to add that their opinion on this appeal 

also npplies to the sep;irate appeal on tho mort.gage-bond of the 
10th June, 18T1.

Decree affirmed.

Solicitor for the appellant: —Mr. T. L. Wilson,
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•p c_ •  R A M  DAYAL ( P i , A i N T i r F )  v, M AllTAB SINOII a n d  ornEHS (DKrKNDAKTa). •

1 8 8 4
Decemhe}' 12. [0 «  appeti.1 from the Hit'll Court for tlic North-Westt'rn I ’loviiiccs.]

---------- Irregularity in warrant o f  a!l(ichme.ut prectuling exccn tivv.salc—
A ct V I J J  o f i m . s .  2 2 2 .

A n  e x e c u t i o n - s a l c  o f  t h e  r i g h t ,  t i t l e ,  l u id  i i i t o r e e t  in  h i n d  w a s  s e t  i i s i i l e  b y  t h e  

C o u r t ,  OD t h e  g r o u n d  t h a t  I h o  w a r  r a n t  f u r  t h e  e x e c u t i o n  o f  t h e  d e c r e e  a n d  o r d e r  

o f  a t t a c l i m e i i t  o f  tho. p r o p e r t y  s o l d  h a d  n o t  h e o n  s i t ; i ) t 'd  b y  t h e  J u d g e ,  b u t  b y  t h o  

I M u n s a r i m  o f  t h e  C o u r t ;  a n d  ! i t  a  s e c o n d  s a l e  t h o  p r o p e r t y  w a s  Kold  t o  o t h e r  p u r -

, c h a s e r s ,  w h o ,  n a  w e l l  a«) t h e  j n d g n i c n t - d c h t o r ,  w e r e  n u e d  b y  t h e  p u r c h a s e r  a t  t h o

f i r s t  s a l e  f o r  a  d e c l a r a t i o n  o f  h i s  r i g l i t  t o  h a v e  t h e  f i r s t  s a l e  c o n f l r m e d .

T h e  H i g h  C o u r t  h a v i n g  h e l d  t h a t ,  w i t h  r e f e r e n c e  t o  s .  2 2 2  o f  A c t  V I I I  o f  

1 8 5 9 ,  t h e  f i r s t  s a l e  h a d  b e e n  r i g h t l y  s e t  a s i d e ,  a n  a p p e a l  t o  t h e  J u d i c i a l  C o m m i t t c o  

w a a  d i sm i f iR c d  w i t h  c o s t s .

*  P m e j i t , . - — L o r d  F m a E « i ^ i , D ,  S i r  B ,  r a A O j c j c ,  S i r  K .  P .  C o i . w a R ,  S i r  R .  C o o o n ,  
S i r  A .  I l o B a o t r s E .


