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executing the decreQ, and nofc by a separate suit. Ram Biiklish, 
])laintitf, lias appealed asainst decree. 1 am of opinion that 
the ])liiiiiliff, as tlio liolder of the decree by assignment, can only 
recover the amount under it by e.Kecuting tho decree, and not by 
a separate s u i t ; and, so fur, I concur with the lower C o u r t ; but it 
appears to me that he is entitled to have a decree declaring that 
the assignment to him by Kashi Natli of bis rights under the decree 
of this Ooiirt is a valid assignment, and gives him a right to execute 
it ; and that the Ootirt’s order under s. 2o2, which disallo-wed the 
execution, was an improper one. A suit for this relief is certainly 
maintainable, for there is iio appeal from orders under s. 232, 
Civil Procedure Code; and there would be no remedy if a suit 
•was not allowed ; and looking at the plaint and the issues on which 
the parties were divided, and the fact that the Court, which refused 
his application for execution, referred hiin to tlie Civil Court, this 
relief may, I think, be properly given in this suit, and there is 
no question as to tho fact that tho assignment was made by Kashi 
Nath in favour of the plaintiff. The decree of the lower appellate 
Court will be modified accordingly. The plaintiff will pay Kashi 
Nath’s costs iti all Courts. Tho other parties will pay their own cost.

Matimood, J  — I concur in the order proposed by-my learned 
brother Oldfield, and also in the reasons which he has given. I  
need only add that the reas.on why this suit is maintainable is, 
that the present plaintiff never having been accepted on the record 
as holder of the decree, the questions which were disposed of by 
the Court executing the decree, as between the plaintiflF and the 
judgment-debtor, cannot be regarded as questions within s. 244 of 
the Civil Procedure Code. These observations apply to tho 
connected oases also.

A P P E L L A T E  C R IM IN A L .

Before Mr. Justice Brodhurst.
QUEEN-EMPEESS SHEO DAYAL,

Aci XL V 0/ I 86O ( Penal Code), ss. 2d, 25, 4 7 1 —Pmuduhntly u&ing as genuine 
a forged document—'* Dishonestly ”—“ Fraudulently^

In a trial upon a charge, under s. 47l of the Penal Code, of fraudulently or 
dishonestly using as genuine documents known to be forged, it was fouod tliat 
four forged receipts for the payment of rent, xised by the prisoner, had been 
fubricated in lieu of geuuine receipls,which had beeu lost.
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IHBT) Ueld iliat, with i'6t’or<'ii(;e to tlio delltiiUons ol! th« toriiifl (lishOiKiHtly ”  inut
--------------------  “ fniudulently ”  in HH. 24 !U)(l 2f) o f  tlic re im l Co()t!,tiic priKonor, ii[i(in the l’uui»

Q okkn . foiimi, liiid not coinmitteil I lie oitcnce puiiishabh! uiuhu' h. 471.
liMi-iiiina  ̂  ̂ •

r. T his was :in appeal from uii order of Mr. (I. J .  Nicliolls, OiK-
c îafiiig Sossions Jud^o of Azaino;:irli, (IiU.cmI tlio ISlli November, 
1884, coiivictiii;^ the ai»pell;uit of tlu! ofFcnco ol' IVuudulontly using 
as gentuiiG a forged doumnont.

Th(i apjiellant was eouviotcd of Iraudulontlj iisiii;^ ju? genuine 
four docMuncnLs puri)ortin^ to burec(iipts for (.ho payineiit of money, 
k'liawin^ Kiioh docunieiils to he for_Lfod. It ap[»oar(.Hl iliai; the a])pol- 
lant, cliiiiiiing to be llu) ouca[)anc.y't(uiant of uortain huid, applied 
ill the ]iev<itiiie Court to rjicovor the occupancy of th<i hind,alh)^' 
iii^ that two of tlio pro[)rietors of the estate in wliic.h such hiinl 
was situate, called Fai/. Ali and ^Raindaiir Singh, had wron'gfully 
(lispossfi^Hed him. In tlio coiirso of tho ]n'oceedingH lio ])rodncod 
four receipts for thu payment of rent, whicdi were forfjed. It was 
in nj'ipect of these docuinent.s that tho appellant had beoii convieted 
of ail oiieuco under s. 471 of tho Penal Code.

Tho .assossor.s found as a fact, and tlio Sessions tJad'j;o agreed 
with tliem, that tho forged receipts had been fabricated in lieu of 
ginuiine receipts which had been lost. The assessors wore of oi>i- 
nioii, on this (uuling, that the a[)[)ullant hail committed no o(lonc(i 
in u.sing them as ho did, Tho SoHsiona Judge  difler(;(l with tho 
as.sc.ssor.s ou this point, observing as follows:—‘‘ I t  anu)un(s to 
forgery, if tho false docunioiit bo uiado with intent to support any 
claim or iitlo, Kv(>u if anmn has a legal claim or t itle to [uopfu'ty, 
bo >vlU bo guilty of forgery if b(5 couul(!rieil,s documents in oider to 
support it.”

Munshi Kashi Praxail, for tho appellant.

Tho Jiaiioj' Govemmeiit Flemkr (Balni Dioarka Nuth Banarji)^ 
for the Crown.

B huduukst, J . —Tlio Ses.'^ions Judge, differing from tho asses- 
jsors, has convicted Sheo Dayal Sur Dayal, under s. 471 of tho 
Indian Penal Code, and has sontcncod him to two years’ rigoroua 
imprisonineiit. In the appeal it i« pointed out that tho Judgo has 
ill his judgment I'ooordud that the receipts “ havo been fabricated, 
it may bo granted, iu lieu of genuine receipt,s which liavo been 
lost,’' and that the accused ^4ias to ail appearance boon cruelly
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injured,  and that bo has m e t  tlie v io lence  and p e r ju r y  o f  Faiz  AH  
and R a m d a n r  Sinf^h b y  concocting n e w  receipts to su p p ly  the w a n t  
caused b v  liis losinc; his orenuine o n e s . ”

The  Judffo has observed  : — I t  a m o u n t s  to forn'ery i f  the fa lse  
document  be made w i t h  intent to s u p p o r t  a n y  cbiim or title.  E v e n  
i f  a m an lias a legal  c laim or title to p r o p e r ty ,  he  will be g u i l t y  o f  
f o r g e r v  i f  he counterfeits  do cum en ts  in order  to su p p o rt  i t . ”  T h e  
J udg e ,  apparently ,  has overlooked s. 46 4 - .o f  the Peual  C od e ,  w hich  
shows that  the ‘ ‘ false docuiueut”  referred to in s.  4G 3  m ust ,  to c o n s 
titute forgery ,  have been m ad e  “  dishonestly  nr f r a u d u le n t ly . ”  “  J)is-  
l ionest ly”  and “ f r a u d u l e n t l y ”  are dctlned ir. ss. 2 4  and 2 5  o f  the  
Pe na l  C ode  respectively,  and,  with reference to those definitions,  the 
nccnsed,  on the f indings o f  the J u d g e ,  as oontaiaed in the extracts,  
above g iv e n ,  did not  c o m m i t  the oflfeuce of  which  he has been  
convicted.  The convict ion and sentence are therefore annulled,  and  
the prisoner-appellant  will  be im m e d ia t e ly  released.

Conviction set aside.

FULL BENCH.

18 S5

QrRtN-
Emphkss

V.
DUEO D.WAIi.

Bttfore Sir I f . Comer Petheram, Kt., C hief Justice, M r, Jifstice Straight, lUr, Justice 
Oldfield, Mr. Jxiatlce Brodhiirst, and M r. Justice Mahmvod^

QUEEN-EMPRESS RAMZAN and oturrs. ''

Act X L V  o/'1860 {Penal Code), s.s. 79, 293'—Oisturhing a religious assembly—Mu- 
hammailan Law— Hanafia mid S/iafia Schools—Right 1o sai/ ‘ amin ’ lowUy 
during worship—Act VI (Bengal Civil Oonrts Act), s. [
of 1872 {Evidence Act), s. 61 { l ) —-Mii-hammadan Ecciesiaslicat Lixn'-r- 
Judiciat notice.

A mas>jid was used by the members oE a sect of Muhaminadans called the 
liMuifis, iiccording to whose tenets the word “  should be spoken in a low
tone of voice. While the Hatiifis were at prayers, f/, a Miihnmniadan of uijotlicr 
sect, entered iho mnsjid, and in the conrse of the prayers, Jiccording to the tenets 
of his sect, called out “ amcn̂ ’ in a loud tone of voice. For this act he wn.s 
convicted of voluntarily distin'hing an assembly engaged in religious worship, an 
ol!enr;e puuishable under s. 296 of the Penal Code.

The Full Bench (Mahmood.J., dissenting) ordered the case to he retried, 
and that, in re-trying it, the Magistrate should have regard to the followings ques
tions, namely, (1) Was there an assembly lawfully engaged in the performance o f 
religious worship? (2) Was such assembly, in fact, disturbed by the accused? 
(3) Was such disturbance caused by acts and conduct on the part of the accused 
by which he intended to cause such disturbance, or which acts and conduct, at 
tbs rime of such acts and conduct, ho knew or believed to be likely to caii.w 
disturbance ?
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