
1SS5 of tho (leci'00 and not for costs, and no soparato proooodings having
*I taken nlaco in respoot of the i)orsonal decree nojainst the jud<j;nient-

J U g i i h i u i i  ‘  ^ . . . .  . ,  • 1 1 1 • , v
Davai:. debtor, tlio sale was valid, or ab imho void, or vouial)lo, or nKvlTee-
i Jahi tual to convey any proprietary ri^hca to the ttuction-pnrchusor-ap-

B ittusH. Now I lun anxious to say that I ttin not prepared to lay
down that tho niothod udofited by the dccroo-holdor was necessarily 
reiTjiilar or projier for the ))nrposo of exooutin" a decree of this 
nature. But all tliat is saitl aoruitist tho attaohmont, against the 
notification of sale, and a^^ainst the aale itself, constitutes matters 
falling under 8. 312 of the Civil Procedure Code, which enuhlea 
parties to ohjoct to confirniniion of sale. And therefore, even 
assuming for tho purposes of argument that the «alo and the con- 
firniation of sale were guhject to the objection of “ material irre
gularity in publisliing or conducting” tho sale, vvit.liin the meaning 
of s. 311, I should still say that f,. suit like the present, upon that 
gronnd alone, ia prohibited by tiielaw t̂ part of a. 312. Upon these 
grounds—tho only grounds that can be taken on behalf of the 
plaintiff-respondent—I am of opinion that this suit should have 
been dismissed. I  therefore concur in the order proposed by niy 
learned brother Oldfield.

Appeal allowed,

Bcfon Mr. Justice Ohlfidd and Mr. Jmticc Mahnaoil.

March o. B A R I  R A H U  a n d  a n o i ’u kk  (DrePKNDiNTa) u. G U L A H  CHfVND (Pr,AiNTiPF.)*

MutUjiujn—Amulm'jil of xefMnmcnt—Freah sfMU-nwnt—Act XIX  «/1873 
(Land-Revenue Act), s«. 1G5.

A aottlomont of lund belnngia« to G, nnii wliich he liad niortpcngcd, having 
bpou anmillotl unriler r. 158 of the N.-W. P. Tjiind-llovcnno Act (XIX of 187!S)» 
tho laiul was fanncdliy the Collector of tho DiKtrict umlor r. 159, The revenue 

,  hfiviiifr fallen Into arrears, tho Colit ntor, nnder tho danie HWtion, took tho laml
undor his own manatccuient. Subsequently, under ftH. I(ii3 and 43 of the Act, 
tho hmil was Hcttled with G's wife.

Jhtd that the Court was precluJcil by the terra<) of b. 2-tl ( f )  of the Kcvc- 
Tiuo Act from enterinfr into tho question whether tho settlonicnt wns lo/̂ ally 
made by the Collector with the wife of the mortgagor j that »ho must tlinroforo 
be taken to represent, such fights and interests as tho mortgagor poBsessed ; nnd 
that consequently the estate \vm liable in her hands for tho mortgage, and the 
mortgagee was entitled to claim foreclosure against her.

T O E  I N D I A N  L A W  R E P O R T S . [ V O L .  V I I .

* Sccond Appeal No, lOof 18S4, from a deoroe ot J. M. C. Hteinbelt, Esq., Dis
trict Judga of Biinda, dated the 3nl October, 188.3, modifying a dccreo of Munsiii 
Maiinioliua Lalj Subordinate Judge of JJ&nda, dated lUe 6th July, 1S83,



The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of Oldfield, J.

Babu B a ro d a  P r a s a d  Ghose, for the appelhuit.

The Junior Gove.r7imcnt Pleader (Babu Diuarka Nath JBanarji) 
and Fiindit Ajndhia Nath, for the raspoiident.

O l d f i e l d .  J .—'The plaintiff holds a mortfjaojo with conditional 
sale from Gurdayal of his one-third share in manza DharwiHi ;ind 
has brought this suit for fureclosnre. I t  appears that Gardayal 
and the shareholders of the other two-thirds of the mau/.a fell into 
arrears of revenue, and the Government annulled the settlcnien'u 
under s. 158, tlevenue Act, and under s. 159 farmed the manza 
to the plaintiff. The plaintiff also appears to have fallen into ar* 
rears of revenue, and the Collector, also acting under s. 159, took 
the mauza under his manngement. Eventually, as the arrears 
could not bo cleared off by kham raaniigeinent, the one-third share 
of Gurda.yal was, under the previsions of ps. 165 and '43, Reve
nue Act, ofltered to defendant Bari Bahu, wife of Gurdayal, as re
presenting him. He, it appears, had become a huiragu She sa
tisfied the arrears due, lis. 908-6-11, and a fresh settlement was 
made with her. The claim of the plaintiff to foreclose has been 
resisted by her on the ground that the estate is not Hable in her 
hands for the mortgage made by Gurdayal. Both Courts decreed 
the claim, and the same plea is now raised in second appeal before 
ns, and is the only ground pressed in appeal.

The plea is invalid. There is no doubt that under s. 159, Ke- 
venue Act, so Ions as a farm or khcm management continues as 
to land the settlement of whicli has been annulled, all contracts 
made by the persons who immediately before the annulment of 
the settlement were in possession of the land comprised therein, 
relating to such lands, are durinn; the term of farm or kJtam man-O / JT5

agemeot not binding on the Collector of the District, or his agent 
or lessee ; but in the present case the term of farm and kham ma- 
nngoment ceased, and Bari Bahu, the defendant, was put into pos
session, not as farmer, but as a proprietor with whom a fresh set
tlement has been made under ss. 165 and 43 ; and there is nothin^ 
in the law by which the contracts made by her predecessor, Gur
dayal, are not binding on her, just as they would be on him. The 
fact that she paid oft revenue, or that the original settlement was
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(uujcellod and a new oiio m;ul(i with luii* for I'lm [x'viod of tlio e u r -  

ront oniont, (loos not rclie.vo ii('r ffO'u tlui obligations of con- 
trafits uKule, l)v her prodccL'Hsor in tiUo. Ill this (‘aso, if tlio j)lain- 
ilH'is iT,spoiisil)](n<)r liny of llio jirroa î’M wliioli hIio lias Rniis(i('(l, 
hIio ru !\' posHihly liavii a (d:iiin a^^uinsl. liiin on lliai. account; but 
on tli!i,t point roxprtsss no opinion ; hut .slio (liunioi. ho rolicivod of 
ilu; ohligation croatod hyiho tnorlganjo niado by (iurdayal, Who- 
tlicr or not tho sc.ttlonmnt should havo bf^ou luado with Giirdiiyal 
inuler «. 4fj ratlujr than with Piari I'nlui do(‘H not allcft llû  (|U(',sti('ii 
helbro ns, Bho wa.s tr('at(*d !t,s proprietor, or uh n'prcHcMiling (liir 
(hiyal as'his luiir, who had by luMtoiiuon; a hulraiji, disassociated 
hiniHttU' from alTairs, and was troalcd ii.s (rivilly dciid ; and in eithor 
(MHO tho c.stato. in her bands is liiildo for tho niortgn^o niado 'ny 
Gurdayal. Tho aj)peal is disniissed with costs.

M aiim ood , J .— I a m  o f  tho saino opinion ; b u t  as in tho oourso  
o f  ar;.!;!!iiicnt I o.\pri-Pist’(l sonuj doubt as i,o tho v ioW  which niy  
brotliiir Oldfujhl  and I no w  take,  I  wish to jubl a few words,  it  
uppoars that r.lui 'wholo (jiic.stion n o w  is, whot.bor thu phiintilF, as 
holdor o f  a int)rtga^n from ( lu rd n y a l ,  nan (inforc.n it  in this suit  as 
a g a in st  15ari B a l m ,  who  is a d m i t t e d ly  in possession  o f  tho proper 
l y  niortoa^ud throue;h :ui arran^ri'nu'nt inudo bt 'twoon lasr and tho  
<’ ollo(!tor o f  tho dislricr. in which tbo p ro p er ty  is sitnuted.  Tho  
({uosfitui SiHMiis to depend np(ni our knowin^^ tho ex a c t  legal  

o f  this hidy in regard  to this estate.  H a v i n g  c a r e fu l ly  e x -  
aniimnl tlifi or ig inal  ri 'cord o f  rlu; prDcetslings b y  tho (Jollector,  alter  
(Jnrdiiyal fell into arroars o f  ( )o vonj i iK 'nt  rovc-nini, I havw arrived  
at tho same ronclusion  as m y  h^arned brotlutr Oldfield,  n a m e ly ,  
that his action m u s t  bo regardcnl as h a v i n g  been taken in a cco rd 
ance with ,s. 1G5 o f  thu Land-ib, !Vt!nuu A o t  ( X I X  o f  IbrVi),  read  
Aviili s. 4 o  of the .samo A(;t.  O f  course act ion so  taken w a s  one o f  
tho  nujusures lor winch the L(!gi.shuur<* prtividcd in h. InO o f  tlio 
A c t ,  and m y  <l!!ii<!ulty at  tho b e a r in g  w a s  w h e th e r  the Collector ’ s 
act ion ,  in se t t l in g  tho estalo  with B a r i  B a b u j  w a s  le ga l .  1 still 
entertain consitiurublo d o u b t ,  hecauso I a m  incl ined  to thnik  that  
p. 1()5 o f  tho ItfVi ’ nno A c t ,  read with s.  4 3 ,  eiuihlcs tbo Oolle,ctor  
to settle land only  with  the proprietor, t h at  term b e in g  by  o rd in a ry  
Talesol  con.sti'Uctiini t jndorstood aft in c lu d in g  tbosti ivbo ropresefit  
h i m  in title.  Ot'coiirs<?j the cuso o f  a m o r t g a g e  o r  condit ional  v onde <5
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— the other persons with whom a sefctleineiit may be inn.de,— does 
not arise here. But this doubt is not a matter with which we are 
concerned.

I l maybe that Gurda}'al being admittedly still alive, the action 
of the revenue authorities in treating him as if ho Avas dead and 
ia settling the property with his wife, was illegal, iiufc in this 
case we are dealing with the matter as a Civil Court, and I there
fore agree with luy brother Oldfield in holdiug th a t  the question 
cannot be adjudicated on by us so far as regards the validity of 
the settlement made by the Collector. By reason of d .  (d) of 
s. '241 of the Revenue Act, we have no jurisdiction to enter into the 
merits of the matter, and therefore we must Luke it that the wife 
does now represent such rights and interests as Gurdayal-possessed, 
and, in consequence, he is virtnally'bound by such contracts regard
ing the property us he made. It is unnecessary form e to remark 
as to the effect of the oircauisfcanco that Gurdayal himself is one 
of the defendants in the present suit. Por these reasons 1 concur 
in the order proposed by my brother Oldfield.

Appeal dismissed.

Before Mr. Jn,<itice Oldfield and Mr, Justice Muhmood.
K.AM BAKIiSlI v . TANKA LAL a n d  a n o x ’Hb i{  (DaFENBANTa)*.

Execution o f  dccren—Application of iranf,feree o f decree for ex&ciition disallowed— 
Suit by t7'aiinferec for dccretal amount—Declaratory decree—Civil Procedure Code, 
ss. 232, 241.

The trimsferee of a decree for coats, associating with him the transferor, made 
au application under a. 232 of the Civil Procedure Code, to be allowed to execute 
tiie decree. The application was opposed by the juclgmeufc-debtor, and was rejected, 
and the Court referred the transferee to a regular suit. After taking various 
proceedings incffeotuiilly, ho instituted a suit for the recovery ofi the sum to which 
he was entif.Ied as costa under the decree transferred to him.

Huld that the plaintiff, as the holder of the decree by assignment, coukl only 
recover the amount under it by executing the dccree, and not by a separi+e 
suit; bat that he was etititled to have a decree declaring that the assignment to 
him of the decree-holder’s rights under the decree was valid, and gave him a right 
to execute it, and that the Court’s order under a. 232-whioh disallowed the execu
tion was au improper one, a suit for this relief being maiotainabla, for, theie being 
no appeal from orders under s. 232, there would otherwise be no remedy ; and 

that, looking at the plaint and the issues on which the parties were divided, and the

3SS5

* Second A p p e a l  No, of 1383, from a dec-icf. ot .Bubii Pramodti Ciiaran 
Banarji, Judge of the Court of Small Causes at Agra,, with powersof a Snhordinnte 
Judge, dated the 30th Jutie, 1S83, reversing: a d'.icrec of Maulvi Muhammad 
i ’idu ilusaiti, Muusif of Agra, dated the 13th iJeceraber, 1.182.

B a i i i  B a h u

>K
Gor>AB
CUÂ D.
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