
Before Mr. Justice Straight and Mr Justice Brodliunt. ^8S5
■' 31 arch i.

HABIBULLAII ( P l a i n t i f f )  K U N J I  MAL ( D e p e n d a n t ) . *  ..........

Partition of Mahal—Jmisdict'ion—Civil Courts—Act X IX  of 1873 (iV,-I7. P. Land
Revenm Act), s. 241 (/).

B, the recorded proprietor of a 7 biswas 10 biswansia share, in a Tillage, the 
recorded area of which was 476 bighas and 5 biswaa, purchased a 1C biswansis 
and 13  ̂kachwansis share in the same viUage. In 1872, at the time of settlC" 
nieiit, B was rectirded as the proprietor of an 8 biswas C biawansis and 13.1 
kachwuusis ahure, and the area of this was recorded as 476 bighas and 5 bis\vai<j 
that is <0 say, the same area as was recorded before the purchase. In 1376, H 
purchased B’s rights and interests in the 'village, and in 1877 applied for partitioti 
of the shave of which he had been recorded proprietor, ami the same was parti
tioned, an area of 476 bighas and 5 biswas being allotted to hioi. Subsequently 
he brought a &uit ugainst the proprietors of the other estates into which thd 
Tillage liad been divided, for 61 bighas 4 biswas and 8 biswansis of land, alleging 
that, at the settlement of 1872, the area of b's rights and interests had been 
erroiieouBly recorded as only 476 bighas a^d 6 biswas.

Held that the suit would not lie in the Civil Court, being barred by the prO’  
visions of s. 241 ( / )  of the N.-W. P. Land-Kevcnue Act (XIX of 1873).

One Mrs. Berkeley} tlie recorded proprietor of a 7 biswas and
10 biswansis patti of a village, purchased a 16 biswansis and 
kacliwansis sliare in tlie "village, belonging to one Gulab Singhj 
situated in another patti of the village called patti Gumaii Singhs 
At the time of this purchase the recorded area of Mrs.,Berkeley’s
7 biswas and 10 biswansis patti was 476 bighas and 5 biswas t 
and the recorded area of Gulab Singh’s share was 61 bighas, 4 
biswas, and 8 biswansis. In 1872, at the time of settlement, Mrs.
Berkeley was recorded as the proprietor of an 8 bisWas, 6 biswan- 
sis, and 13^ kaehwansis share of the village, and the area of hei? 
share was recorded as 476 bighas and 5 biswas; that is to say^ 
the area which was recorded before her purchase of Gulab Singh’s 
share. In 1^76 the plaintiff in this suit purchased Mrs. Berkeley’s 
rights and interests in the village. In 1877 the plaintiff applied 
for the partition of Mrs. Berkeley’s 8 biswas 6 biswansis and 
kaehwansis share, of which he had been recorded proprietor, andi 
the same was partitioned, an area of 476 bighas and 5 biswas being 
allotted to the plaintiff. In 1882, the plaintiff brought the present 
suit against the proprietors of the other estates into which ths

*■ Second Appeal No. Si2 of 1884, from a decr(Se of T. B. Tracy, Egq,, Ofifg.
District Judge of Bareilly, dated the 22nd December, 1883, refversing a decree of 
Babu I^ilinadliab Baaarii, Munsif of Haveli, Bareilly, dated the 3 1 August#
1883.
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Lssr. Tilliirre liad been iliviJotl for I'll bi,frhus 4  Inswas  and 8  b i s w m s i s  
o f l i i i id  as ilio uroa o f  Guli ib  S i n d h ’ s 1 0  biswiiiisis iuid kiicb-  
wiiiisis sliaro o f  pniti  (Juinan ISino'li, allo^nnn; i l iai  jit the sDttlement  

K un.u Ma u  1 ^ 7 2  tlu! a m i  o f  Mr.s.  T.orkoIoy’ H and inlercsUs in tlio
villa<fo hiid biieii (’ n 'o n ( 'o n « ly  rocorded !is o n lv  ‘170  bi<dins and 5iH » •
Ijiswiis. T h e  suit  wan <)ri<^iri:illy disnii.SHt'd b y  tbn ( ’ourt  oi’ lirst; 
in.sb.iicc on ilio ^n-ound ih:d. the ju r i sd ict io n  o f  Die ( / iv i l  Courts  in 
rc.'^poc'tj o f  ifs .subj(>c.i-niait(!r was bni’rcd b y  n. 1211 ( / )  ol A c t  X l X  
<>f 1JS73 ( N . - V / .  I ’ . T j iu id - l lo v c n u c  A c t ). O n  npix'al b y  thepbiiniitF
ilic then Jiui.i!:*'ot llio bnv<!r ji j 'pclhitc Ct)urt  b cb l  that tlic co^^- 
iii'/!iiico (if the suit  b y  tlio C iv i l  C o u r ts  w .ih jioIi barred, by  ibat  
Koction, and r e m a n d e d  tlio caiJc for rc-trial .  O n  ajijmal b y  t.bo 
d('f(>ndants to the lli^rh C o u r t  from  tlio ord( ‘r o f  re m a n d ,  {St,ra.i<;ht 
; ind B r o d b u r s t ,  J d . ,  aldrincil  iliat order.  'J’lui C o u r t  o f  first inslancer 
rc - lr ic d  the ciiso, and <lccrocd the cla im agiiii 'st  the defendants  
j o i n i l y .  O n  appeal  b y  K i i n j i  Alal ,  ilefe.ndant', the [>r«)priotor o f  oner 
o f  the other t'statc.s into Avbi(di the vilh\ge had been divided,  the  
then J u d ^ e  o f  tbo lo w e r  ap])(dhito C ourt  held tluit th(> suit  Vi’as ba(J 
for m a n y  reasoiiK;  a\non^ others .  Vieeauso it  was really  an ol ' jectioii  
to  tlio allotnieiiL o f  area at  j jartition,  and dismiaHod the .suit.

T h e  j)laintilT appealed  to the IIio;h C ourt .

I>al)u J(Mjitidro JSatk (J/iavdJiriy for the a.])[)(dlant.

]\hm.slii Ilumanan Frayad and Tandit JJinhaiiihhur NutJi, for 
tlie re8[)ondent.

{ S t r a u i u t ,  -T.—- I n  .saying wba\, 1 am a bo u t  to .say about  thi.s ap
peal ,  1 tliitdv it ri^rbt to remark that m y  bruther l3rodhur.st,  at tho 
bea r in ; ;  o f  tbo ori;»:inal appeal  that c a m e  >ij) boforo iis au ajipeat  
iVotn an order  o f  r e m a n d ,  w a s  inclini d to take a view c o n t r a r y  to  
that  which wa.'j u l t im ately  tj.vprerirtcil in our  fo rm e r  order.  Mu was  
iudif^posed, after considcratinn,  on tho uuit<u-iai» then belbre  m, to  
record u formal  diittsrcnce o f  o}iinion,  and preferred to jo in  witli mo'  
in  r iding  that the  suit  did He in t.he Civi l  C our t .  T h e  efioct o f  our  
order ,  as th en  m ade ,  was  to remand the case ,  b u t  it m»ist bo takeur 
if) have been pavs.sed s o l e l y  in advert,enoo to the materials  then  
b efore  us. T h o  ref?ult o f  this re m a nd is, that  we have now a ( juau-  
tity o f  m atler and inform ation that was not avaihihlu on die fornie.r 
occusiou for cousiJeratiou . U a]tpcar!i that iu 187:i licrk o iey ’s-



name was recorded in respect of a 7 biswas 10 biswansls shfire, ŝsr>
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5 biswas. She subsequently purehased a 16 biswansis 13i Ivach- ^
Vansis share from one Gulab Singh in patti Gumau Singh, the 
area of which share was recorded as 61 bighas 4 biswas 8 biswan-
sis- So that in 1876, when the phiintifF purchased the rights and 
interests of Mrs. Berkeley, he would- appear to Iiave been primd 
facie entitled to 476 bighas 5 biswas, plus 61 bighas 4 biswas,
8 biswausjs. At the partition in 1877 the share of the phiintifi’ 
was recorded as 8 bisAvas 6 biswansis and 13^ kacduvansis, and 
the area appertaining to this share was sfill recurded as 476 bighas 

, 5 biswas. From this it would appear that, on the face of it, ther^
: was a deficieucy of 60 and odd bighas in the plaintiff’s shares but, 

as the learned Pandit who appe^ired for the respondent has very 
properly remarked, the areas which are recorded at the settlement 
as pertaining to a particular fractional share are more or less 
approximate, and it is only when a partition is being carried out that 
the proportioii of area to fractional shares can be ascertained with 
anythinrr like accuracy. In the present case, it may well have j
been that 47ti bi(»has 5 biswas fairly represented tlie pro|iortion of 
area to which the 8 biswas 6 biswansis and 13|- kachjvan.sis share 
was entitled out of the whole area. |

•The question tlien substantially raised by the suit is, was the ;
area allotted to plaiutifF at the partition in respect of his 8 biswas I
6 biswansis and 13^ kachwansis share a reasonable distribu
tion?  ̂ i

i
Now under s. 241 of Act X IX  of 1873, el. (/), the distribution |

of the land or allotment of the revenue of a malial by partition are j
matter>s over which the Civil Courts are forbidden to exercise {
any jurisdiction, and this is virtually what this suit invites us to do.
Upon the fuller materials now before us, I  feel myself constrained 
to hold that the suit does not lie in the Civil Court, being barred 
by the provisions of s. 24,1 of the Revenue Act, and I would dismiss 
the appeal Avith costs.

B r o d h u r s t , J . ,  c on cu rre d .
«

Appeal dismksed.
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