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of proof was absolutely necessary. Inthe same way,in a Full
Bench case in this Court, the Maharajah of Burdwan v. Kristo
Kamini Dast (1), it was held that the service at the kachari of
the defaulter is essential, and that service upon the defaulter
himself is not sufficient.

In the present case there is no evidence of service at the
kachari of the defaulter: there is evidence of service upon the
defaulter, but that will not do. There is no evidence, on which
any Court could act, of any service by sticking up at the
Collector’s kachari; and there is no evidence at all of any com-
pliance with the terms of the Regulation as to the preserva-
tion of the evidence of service at the sudder kackari of the
defaulter.

On these grounds we think that the decree of the lower
Appellate Court cannot be sustained. That decree will be set
aside, and the decree of the Munsiff will be affirmed with costs
,in all Courts.

Appeal decreed.

Befora Mr, Justice Figld and IMr. Justice O Kinealy.

RAGHUBAR DYALSAHU AnD oruers (Derenpants No. 1) v, BHIKYA
LAL MISSER (PLAINTIFF) AND ANOTHER (DrrEnpant No. 2).°

Guardian—Minor— Decrce against infant, Sale under—Suit to set sale asids

on aliaining majority—Limitation—det (XV of 1877), Arts, 44, 144—
Procedura, .

Where a decreo has been made ageinst an infant duly represonted by his
guardien, and the in.fnntﬁon attuining his majority seeks to set that decree
eside by a separale suit, he cen succeed only on proof of fraud or collusion
on the part of his guardism,

I£ the infant desire to have the dgoree set aside, becense any available good
ground of defence wos not put forward et the hearing by his guardian, he
ghould apply for a review. If the decree wers an sz-paris one, the procedure
edopted should be thet given in the Civil Prooedure Code for metting aside
en-pdrie decrees.

*Where a certain period is ellowed by the Law of Limitation, within which
an instrument affecting a person’s rights or immovable property must be
impugned, and the person whose rights or property are affected fails to impugn

% Appeal from QOriginal Decree No. 176 of 1884, agoinst .the decree of A.
C. Brett, Esq,, Judge of Tithoot, dated the 13th of March 1884.
(1) 1, B R., 9Cale, 931.
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1es5  such instroment within thet peried, Held, thet he will not be preeluded £rom
~—————— avuiling himself of the longer period allowed for the recovery of immovabla
;;‘Qf:’gfﬁg property, provided that he can prove that such insirument is null and void so

. far as his interests ave concorned.
BAmYas TLAL

MISSE8,  rPpyg s p suit brought to have thosale of certain lands in cxecu-
tion of a decree declared void, and to recover tho property. The
facts of the case are ag follows :—

. The pleintiff, Bhikys Lal Misser is the son of onc Babua Misser
(defendant No, 2) and grandson of one Debidut Misser, who
in the year 1864 executed a deed, whereby ho left his self-
acquired property to the plaintiff and his two brothers Mokund Lal
Misser and Nursingdut Misser, all then minors, and appointed
Babua to be their guardian. On the 19th May 1873 Babua, in
his capacity of guardian, borrowed the sum of Rs. 16,098 from
Raghubar Dyal Sahu and Tribeni Lal Sahu (defendants No. 1)
and execuled a bond for that amount. In that bond it was set
out that certain properties of the infants were about to be sold in
execution of a decree for Rs. 10,119-8-6 ; and in the Court below it
was not disputed that there was such mnecessity pressing on the
estate as justified Babua in borrowing so much, The boud further set
out that the minors were in present need of Co.’s Rs. 6,876-7-6 Lo
meet certain necessary expenses, and the expenses of an appeal then
pending before the Privy Council. The bond not having been dis-
charged, a suit was instituted upon it, and eventually a decrce was
made against the present plaintiff and his two brothers (one of
whom was then of full age), in execution of which the properties now
in suit were sold. This decree, 8o far as Bhikva Lal Misser was
concerned, was made ex-parte.
In 1880 Bhikya attained his majority, and in 1888 brought
a suit in the District Court ot Moz;;fferﬁore to have the sale sot
sside, and to be put in possession of the proporty sold, on the ground
that the bond of May 19th, 1873, was frandulent and collusive
on the part of Babua Misser, inasmuch as about Rs. 7,000 of the
suta of Rs, 16,998 borrowed by him were a porsonal debt due by
Babus, which in fact were never paid as part of the consideration
Ihoney.
‘The case was heard jby Mr, A, C. Breit, District Judgo of
ozufferpore, on the 18th March 1884, A point of limitation was
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raised, but was decided on the evidence in favour of the plaintiff. 1885
On the main point of fraud and collusion the District Judge Ragmumsg
found that Babua was cortainly indobted to the obligees, and that D“I‘ Sanv
plaintiff's evidence, which went to show that thess debts had Bnni:;u];u
been incorporated into the bond, was preferable to that tendered
by the defendants.

A decree was accordingly made in favour of the plaintiff,
against which the defendants No, 1 have preferred the present
appeal.

Mr. W. C. Bonnerjes, and Baboo Abinash Clunder Bannerjes,
for the appellants.

Baboo Mohesh Clunder Chowdhry, Baboo Demakali Mookerjse
and Baboo Ram Churn Mitter, for the respondents.

The following judgments were delivered by the Court (FiELD

and O'KINEALY, JJ.) i—
»  FigLD, J.—The plaintiff in this case is one Bhikya Lal Misser,
who is the second son of Babua Misser. He has an elder brother,
Mokund Lal Misser, and a younger brother, Nursingdut Misser,
The father of Babua Missor, Debidut Misser, on the 5th of Feb-
ruary, 1864, cxecuted a document, whereby passing over his own
son Babua Misser, he divided the bulk of his property between
his three grandsons, Bhikya Lal Misser, Mokund Lal Misser and
Nursingdut Misser. Ho was able to do this, because the pro-
perty so disposed of was self-acquired. He gave to Babua Misser
by the same deed certain plots of land which were ancestral, but
which formed only a small portion of the whole property in
his possession.

On the 19th of May 1873+Babua Misser, profussing to act as
guardian and manager of has three sons, borrowed Rs. 16,908,
and executed a bond for this amount in favor of Raghubar Dyal
Sahu and Tribeni Lal Sahu. This bond recited that Babua
Misser had borrowed this sum of Rs. 16,998 - from Raghubar
Dyal Sahu and Tribeni Lal Sahu for the purpose of paying off.
certain decrees, angd thus protecting the estate of the minors, and
for the purpose of medbing other personal necessities and of
.defraying the expenses of a certain appeal which was pendmg
before the Privy Council The amount of the bond not having
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been discharged a suit was brought thereupon, and on the 18th

“Bagmuoar of August 1876 a decree was made in that suit against Mokund
DrauSAMT L] Migsor, who was then of age, and Bhikya Lal Misser and

Bnmi Lan

MissEn,

Numsingdut Misser, minors. The plaintiffs in that suit were
Raghubar Dyal Sahn and Tribeni Lal Sohw, in whose favour
the bond had been executed. In execution of that deorce two
properties were sold, namely, four annas in m ouzah Bourahar and
eight annas in mouzah Jiroul. The four annas share of mouzah
Bourahar was mortgaged by the bond of the 19th of May 1873,
and the decree of the 18th of August 1876 dirocted the sale of
this property in satisfaction thereof Tho total amount of the
decree not having heen satisfied by this sale, the other property,
Jiroul, was sold, although it had not been specifically included
in the mortgage bond.

The present suit has been brought by Bhikya Lal Misscr,
who was at that time o minor, in order to recover those two
properties, and his general contention is that the bond and the
whole of the proceedings in the suit theroupon were fraudulent
and collusive ; that he isnot and cannot be bound thereby ; and
that, therefore, he i3 entitled to treat those procoedings
and the sale as nugatory; and to rocovor tho two proporties
which were given to him by the deed oxocuted by his g:ra.nd-
father on the 5th of February 1864.

It is to be observed that so far as Bhikya Lal Misser is concerned,
the decree of the 18th of August 1876 was ex-parte.

The first question which has been argued in this appeal is
concerned with limitation. It is said that this suit is barred,
because it was not instituted withinthreo years from the date on
which the sale of these properties was made under the decree.
On the other hand it is contended.that, inasmuch ss the object
of this suit is to recover the properties, and not mercly to set
aside the decree of the 18th of August 1876, and the proceedings
had thereunder including the sale, the twelve years rulo of
limitation ought to apply.

I shall first.consider whether the three years rule is applicable

‘to this suit, The Judge in the Court helow is of opinion that the

suit is not batred.. He says: “The plaintiff comes in as o minor
aj.ndl tho first issue relates to hisage. 1 find that ho wss born ir
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Cheyt 1269, and the suit has thercfore been instituted within 1888
three years of his attaining majority.” Apparently then Rracanusar
the Judge assumed that the three years rule of limitation was DY“;S““U
a,pphcable The Judge does not, however, say on what particu- BﬂﬁcggELAﬁ
lar date in Cheyt he finds that the plaintiff was born, and his )
decision.on the point of limitation is certainly so far unsatisfac-
tory. This suit was instituted on the 14th of April 1883. The
only evidence as to the plaintiffs age consists of the testimony
of the witness, Jalpadat Jha, and the evidence supplied by the
horoscope. The witness Jalpadat Jha swears positively that
Bhikya Lal Misser was born on the 12th Cheyt 1269 ; the corres-
ponding”English date would be the 28th of March 1862. 'The
plaintiff, therefore, attained his majority on the 28th of March
1880, and this suit having been instituted on the 14th of April
1883 was not brought within three years. Then as to the
horoscope, this document describes the birth of the third son of
Babua Misser as having taken place on Friday, the 12th day, in
the light semibulation of Cheyt in the year 1018 of the Sumbut,
sorresponding with the year 1784 of the Suk era, and with the
year 1269 of the common era. Now, the 12th day of Cheyt
1918 was not a Friday, and if the plaintiff’s birth took place
in that year he would have been born in 1861, and therefore a
year earlier than the time of birth stated by the witness Jalpadat
Jha. But it has been suggested that 1918 may be an error for
the year 1919, and if that were so the 12th Cheyt of that year
would be a Friday, and that day would correspond with the 30th
Cheyt 1788, and to the 11th of April 1862, in which case also
this suit would mot havo boen instituted within three years
from the date on which the plaintiff attained his majority.
There can be no doubt thempfore that the Judge’s finding
upon tho ‘assumption that the three years rule is applicable is
based, upon a misconception of the evidence, and is erroneous.
The suit,if governed by the three years rule of lirxﬁta.tion, is
barred.

But then it has been contended that the twelve years rulp
ought to apply, and thab the case ought tobe gbverned e1ther'
by Article 142 orf Article 144. A learned argument has been'
addressed to us in support of this view, and amongst other cases
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that of Raj Bahadoor Singh v. Achumbit Lal (1) has been

tacmonan Teferred to. Now, that was a case of an adoption. The widow

Dran 84U ggecuted what was called a deed of adoption, by which she pro.
Burxya Las fessed to adopt, and to make a gift of the property to-the adopted

MISSER,

son. But thisgift was not to take effect until her death. Their
Lordships of the Privy Council, referring to the argument that
the suit was barred by the six years rule of limitation applicable
to a suit brought to obtain a declaration that the adoption was
invalid, say : “ On the above view of the document, tho words of
the Statute would seem scarcely applicable to it. Their Lord-
ships are clearly of opinion that this provision rela.tmg to
wloption, though it might bar a suit brought only Yor the
urpose of setting asido the adoption, does mot interfere with
he right which, but for it, a plaintiff has of bringing a suit to
secover possession of real property within twelve years from the
time when the right accrued, and that they regard as the nature

of this suit. Inasmuch as according to the admitted construe-

tion of the document tho widow conveyed by it no more than

she had, which was but a life interest, the document is innocu-

ous, and it is immaterial to the plaintiff whether it be set aside

ornot” Ifin that case the widow had procceded to complete

the proceedings in adoption by making over the property to

the adopted son, instead of executing a deed under which he

was to take at her death, the case would have been altogether

different. Their Lordships said that the document was inno-

cuous, that is, it had no effect or operation so as to affect the

plaintiff’s rights during the widow's lifetime, and until operation
was sought to be given to it upon her death, It appoars to me

that this decision of the Privy- Coyncil hgs no application to
the case ih which a document-at once operates upon rights or

property intended to be affected thereby, ~Articles 91, 92 and -
118 are particularly concerned with instruments or transagtions

which, if allowed to stand unchallenged once they beceme

known, might become important evidence against the persons,

whost rights they purported to affoct. If those persony omit

to challenge them within the shorter petiod of limitation allowed.

for doing so, they will not be precluded from having the longer

- () L. R,6. 174, 110,
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period of limitation allowed by the law for the recovery of im- 1885
moveable property; but in this latter case they will probably RAGHUBAT
have to show that the instrument or transaction which they DyAuSamu
neglected to challenge, is null and void so far as they and their Brrxva T.AL
intcrests are concerned. Where such instrument or transaction  r*9%%-
was made, or done with authority, and had immediate operation
given it so as to affect immoveable property, it is difficult to
see how a person who omitted or neglected to have it set aside
within the time allowed for a suit for doing this, can afterwards
challenge its operation or effect and recover property, the title
in which it, if valid, operated to transfer, such transfer being
farther fctually carried out. In the present case, ifthe plain-
tiff is entitled to treat the proceedingsin the former suit, the
decree and tho sale under the decree, as nullities, no doubt
he would be entitled to say that he has twelve yearsto sue
from the time when he was dispossessed by the purchaser at
#ho execution sale. If on the contrarythese proceedings were
had with jurisdiction, and if the plaintiff was a party so as to
be bound by the decree, I think there can be no doubt that he
should have taken proceedings to set aside the sale within three
yeaxs from the date on which such sale was confirmed, or within
three yéars after his coming of age.
I must, therefore, deal with the questions raised in the sub-
gequent portions of this appeal before I can say whether the
present suit is barred by limitation or mot. This leads me to
a consideration of the effect of the decres of the 18th of
August 18786.
In the first place there can bo no doubt that the present
plaintiff was properly made a -party to that suit. He was made
a party in his own name, and as represented by his guardian
Babua Misser, who was his father. No doubt the decree.
was an ex-parte decree, but the Code of Civil Procedure contains
« provisions under which an ex-parie decree can be set aside ; and
I think that, if it was sought to set aside the decree on any
ground wpon Which an ew-parte decree can be set aside, reart
should have been had tothose provisions. Itis not suggested "
that any such resort was ever had, Then, seeing that the plaintiff
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was properly made a party to the suit, I think he must be taken

Racnosan to be bound by the decree, that is, unless he can show that it
DYALBARY was obtained by fraud or collusion. The rule on this point was
BuikvA Lat laid down in an old case, Gregory v. Molesworth (1), where

MISSER.

it was said: “It is right to follow the rule of law, where
it is held an infant is as much bound by a judgment in
his own action as if of full age; and this rule is general,
unless gross laches, or fraud and collusion, appoar in the pro-
cheim ami, then the infant might open it by a new bill.”, That
case, 5o far as I am aware, has been followed down to the present
time (sce Daniel's Chancery Practice, pp. 149, 156 and 157),
The practice in the Court of Chancery in Englandhas been
that, if it be sought to question a decree passed against a minor
on the ground of fraud or collusion, this might be done by an
original bill. If it were sought to impeach a decree passed
against an infant on the ground of gross laches in the prochsin
ami, on the ground that the next friend had omitted to pu.
forward proper available grounds of defence, this was usually
done by re-opening the original case upon motion or petition,
This practice will be found explained in pages 156 and 157 of
Daniel's Chancery Practice already referred to, see asinstance
of the latter course being pursued, the case of Hoghton v."Fiddey
(2). In this country we have a different procedure. If an infant
desives to have a decree set aside on the ground that his mext
friend had neglected his interests, and had not put forward on’
hig behalf good grounds of defence, which were available, the
proper mode of proceeding would be to apply for a review, The
provisions of the Code of Civil” Procedure relating to reviews
are sufficiently wide to include such a case. Ifit be sought to
set aside a decree obtained agpinst an infant properly mades
party, and properly represented in the case, and if it he sought
to do this by a separate suit, I apprehend that the plaintiff in’
such a suit can succeed only upon proof of fraud or collusion. -

This then "being in my view the proper principle applicable
to the case, I have to see whether the plaintiff in the case now
before us has given satisfactory proef of such frand or collusion,-
His case is that the two mahdajons, who obtained the decres’

(1) 3 Atkyns, 626. )" L. R, 18 Eq.,, 578
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of the 18th of August 1876, were in collusion with his own father 1888
Babua Misser. Babua Misser is admittedly living with the Racmunan
plaintiff, but he has not been put into the witness-box to give Dl Sang
his account of the tramsaction conducted by him personally. B“{ﬁggi‘f"
The bond, as already mentioned, was for the sum of Rs. 16,998. .
Asto a large portion of this sum, namely, Rs, 10,000, there is

no dispute or controversy that it was borrowed to satisfy certain
decrees under which the property belonging to the family,

and to the prosent plaintiff, had been attached ; and there can

be no doubt that, as regards this amount, there was real neces-

sity then subsisting, which justified Babua Misser, as guardian

of, and manager for, his minor sons, in borrowing money, executing

the bond, and incurring the liability on their behalf. But the

Judge in the Court below has found that as regards the remain-

ing sum of Rs. 6998 there was no such necessity, and that

this sum represented a personal debt due by Babua Mis-
ser—a debt for which his sons could not be liable, and for

the discharge of which he was not justified in executing

any bond which would bind their property. No doubt,

if this were so, and if the defendants in the present case

were aware of these facts (and in considering this part of the

case it must be borne in mind that the decree-holders were
themselves the purchasers), there would. be a case of frand
‘sufficient to justify the decree of the Court below setting aside

Jhe decree of the 18th of August 1876 and the sale held there-

under. Let us see, however, what is the evidence in support

of this fraud, We have first the testimony of the witness Doman

Misser, He states in his examination-in-chief that out of the
amount Rs, 17,000 for which the bond was executed, Babus
Misser got Rs. 10,000 only in'cash; that he had a personal

debt of sbout Rs. 6000; that is to say, this eum was
deducted on account of the previous debts. Part of this dabt

wos dub under a bond, and the rest was the personsl debt of
Ba.bua. Misser ; and that this previous personal debt was due under

a decree. In cross-examination he admitted ‘that he had not seen

thé former detree . and Jbond; and that of thé fornfer debt he

only knew ' what both the Darties said, namely, tha.t it was
personal. To the bond, which is to be found at page 23 of the
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1885  paper-book, there were no less than scven witnesses beside the
Raanoses writer, Doman Misser is not, however, one of these witnesses,
DAL 84U We have next the witness Loke Nath Misser. He says that
BHIKYA LAt Rs, 10,000 were on account of the debt of the sons of Babua

Hrsss, Misser, and that Rs. 6,000 were his persomal debt. But he
admits that he does not know what kind of debt this sum of
Rs. 6,000 was. He says that it was on account of a bond
and decree, and that when Babua Misser wanted to borrow
money he told him that he got the loan from nowhere, and that
Raghubar and Tribeni would lend money provided he included
his personal debt in the bond. In cross-examination he admitted
that the bond or the decree was not shown to him, ands that he
was nob present at the time of the payment of the "money.
This man also is not one of the witnesses, whose names appear
on the bond. Lastly, we have the witness Balbhudder Misser.
He says that Babua Misser borrowed upwards of Rs. 10,000
to liquidate tho debts of his soms, and thab he included in t.he
bond the balance Rs. 6,000 on account of his persona.l’
debt ; that Raghubar Dyal declined to lend money unless the
personzl debt amounting to Rs. 6,000 was ineluded in the
bond. He sayy in his cross-examination that the whole of the
amount of Rs. 6,000 was due under a decree, thereby: contra~
dicting the previous witnoss, who says that there were both a
bond and decree. This man also is not one of the witnesses to
the bond. It is quite obvious that none of these three witnesseS.
had any personal knowledge of the transactions upon which
depended this alleged antecedent personal debt of Rs. 6,000,
and that they profess to state morely the result of conversations
had and admissions made in their presence. I have already
observed that Babua Misser has not been put into the witness-
box. I may now make a further observation that mot ome of
the witnesses to the bond has been called, and that there is
nothing to show that they are dead or out of the way, or for
other reasons could not have been produced. In the absence of
that direct eyidence of the transaction, which might reasonably
be expected, I think that, in accordance with principle, it would
be exceedingly dangerous, especially in this country, to rely upon
verbal statements of oral admissions, I may refor to the
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observations of their Lordships of the Privy Council in the case 1835
of Lale Sheo Pershad, v. Juggernath (1) ; and the observations of masmossm
an sble Trish Chief Justice (Pennefather) in the case of Lawlsss D¥+% 54%7
v. Queale (2), which, though made with reference to a different BHmIlK;-AE 1:“
class of admissions, are not without weight and application in
the present case.

It has been contended that the three decrees, which are to be
found at pages 82, 84 and 86 of the paper-book, are evidence
that Babua Misser was indebted. There is nothing to show
whethor these decrees were or were not satisfied. There is
nothing to connect them with the sum of Rs. 6,878 with
which I- am now dealing. The District Judge has made a
calculation by which he airives at the conclusion that the sharo
in these decrces to which the obligecs of the bond of the 19th
of May 1873 were entitled, would come to the sum of Rs,
6,878, But, as I have already observed, there is no evidence to
Show that the amount due under these decrees was part
%of the amount: for which the bond was actually executed. We
are not aware whether these decrees were at the time barred
by limitation or not. There is no information on the subject
upon the record; and the learned pleader who conducted the case
for the*respondent was not able to give us any information, If
they were barred by limitation, it is not likely that Babua
Misger would have given a bond including. the amounts due
‘inder those decrees. If they were not barred by limitation, it
would be reasonable to expect that the mahajuns having obtained
abond would have been required to certify, and would have
cortified satisfaction of the devrees to the extent of their shove,
1t is not shown that a.uythmg of the kind was done, 'This then
being the evidence “on the' pa.rt of the plaintiff to establish &
case of fraud, I am compelled to say that it is in my opinion
altogether insufficient, On theother hand we Have the evidenes
of Ram Golam Sahu who swears that the whole amount of Ra.
"16,998 wag paid in cash,and he further swears thet no portion
of -the money was deducted on aecount-of any former debt.” Ha.
says; that this*large® sum was vequired for protecting the pro-
perties of the minors by satisfying the decrees’ uynder which

{1) L B,10LA,74& « (2) 8Irish L R Com. Law, ;382
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. these properties had been attached, for meeting the expenses
= of the Privy Council appeal, and for celebrating the marriage

DYAL SARU ¢ Mokund Lal. The marriage of Mokund Lal is not expressly
BH!KYA LAT' stated in the original bond as one of the objects for which the

MIESE

money was borrowed, although it may well come under the head
of necessary family expenses. That there was a Privy. Council
appeal at that time pending is admitted, and it was, as pointed
out by the District Judge, decided by the Privy Council two
days before the execution of the bond of the 19th of May
1878 ; and we have the evidence of Gobcrdhone Lal, a maulkhiar,
that Babua Misser had paid over to him Rs. 1,000 towards
defraying the expenses of this appeal. Looking then® at the
whole of the evidence, I think it impossible to say that the
plaintiff has satisfactorily shown that this sum of Rs. 6,998 was
s debt contracted by Babua Misser personally, a debt for which
his sons could not be made liable.

I think, therefore, that the plaintiff has failed to establish any.
case of frand upon which he would be justified in recover‘mgq
from the defendants the property sold in execution of the decree
of the 18th of August 1876. He is, therefore, bound by that
decree and by the sale had thereunder. This being so, he was
bound to bring his suit to set asido that sale within three years
of attaining his majority, and not having done so, his suit is
barred by limitation. We must, therefore, reverse the decree
of the District Judge, and dismiss this suit with costs in both
Courts.

O'KiNEALY, J.—In this case I am of the same opinion as my
learned colleague. ?

The caseis shortly this: The father of the present plaintiff
executed a mortgage deed and mortgaged” the property of his
minor sons to the present defendants. Subsequently'’s suit was
brought upon the mortgage deed, in which the minors were
properly represented. In that suit a decree was obtained,
which was drawn up in regular form, and at the sale in execution
of that decree the decree-holders themselves purchased the
property. ‘When Mokund ILal, who was ‘one of the minors,
came of age, he re-opened tha case, but subsequently acquiesced.
We have then a judgment regular -as to form in which one.of
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the sons subsequently acquiesced. Under this decrce execution 1885
issued. Now the plaintiff comes into Court and says: “I Taeuousan
charge my father and the decree-holders in that case with DF%PAHT
fraud, and the mortgagecs, who are also the purchasers of the B“ﬁ;’;‘ﬂf“'
property, are hound to hand the property over to me.”

We had a learned discussion on the question of limitation.
But before limitation can be applied in this case the facts must
be ascertained. On the one hand it is said that the sale was
made without jurisdiction, and that it was a case of fraud,
The man whose property has been sold says: * Babua Misser wag
nothing but a trustee for me; he could not pass the property;
I do not seek to set aside the sale, the property is mine absolute-
ly” I can understand such a case, and the limitation applicable
would be twelve years. On the other hend, if it is necessary
to set aside the sale in order to follow the property, the limi-
tation applicable is, I think, not twelve but three years. Now
in the present case I am of opinion that no fraud has been
proved. The oral evidence in support of the admission alleged
to bave been made by Babua Misser before the execution of
the mortgage deed is, in my opinion, utterly insufficient to
support a case of fraud. Therefore, as in my opinion no fraud
was committed, the decree is good, the execution is good, and
the plaintiff cannot reach the property without setting aside -
the sale in execution of the decree, and as he cannot set aside
the sale, he is out of Court.

I, therefors, concur in the opinion that has already been
expressed by my learned colleshue, and I think that this suit
ought to be dismissed with costs,

Appeal allowed.



