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As to the oLber quustions, willi tlic exception of the third, they 
do not arise. As to tlio power of altering the charge, I am of 
opiniou that the Judge had no power to alter the charge, or frame 
a new charge, in any wiiy.

APPELLATE CIVIL.

Before Mr. J ukUcc. Oldjidd and Mr. Juslico Mahmood.

fATEH  MUHAMMAD (.lonoiUiNT-pioiiTou) i’. GOl*AL D A S (D icoukk-uoldeb).*

Execution ofdccne—Voatiuict supemediih/ dcci'cc—Adjuslment oj dccree—Oertijicalwn 
—Civil Proccdii.n': Vodt', n. fAniilaiion—Acknoiclcdumcnt in writitnj—
Act X V o f  1«77 {LiinitaUou Act), h. I'J.

In the courHU of prucetulings in excouiioii of a dccrco dated the Hili June, 
1878, tho pui'Lictf, on ihu lltli January, ItiSl, entered into tin ugrecajunt, which 
was registered, and lileil in tlio Court oxecutintj the doci'ee. The deed recited that 
tho dcoice waH under execution, andihat a niurtgagc-bond dated the lat December, 
1873, in favour of the jiidgnienl-debtor by a tiiird party, had been attached and 
udvertiztd for sale, and that the deeree-holder and judguiont-debtor hud arranged 
the followiug uicthod of satisfying the decree : that the judgnient-debtor should 
make over the said buiiU lu the decreu-holderj iu order that he might bring a auit 
thtjreou at his own exjiense atrainst the obligor, und realize the amount secured 
by the bond, and out of tho iiniount realized satiisfy the decree under cxeuiition, 
with costs and futui e inicrest, together with all costs of the suit to be brought against 
the obligor, :fnd together wilh a sum due by the judgnient*dcbtor to tho decree- 
holder undijr a notc-of-hand for Ivs. 2a0 with interest; and other delaila which 
need not be stated. On tiie same day that this deed was ea.ocuted, the docrce- 
holder tiled a petition iu the Court, to tho elfuct that under the ugreement au 
arrangement had been made for payment of the judgment-debt, by which tho 
judginent-debtor nuule over to him the bond advertized for sale, in ord(?r that tho 
potitiuner should lilc u suit under it at hia own cost iigainst tho obligor, and 
realize tho debt duo under the decree in execution, with interest and costs ; and 
ho prayed that tho sale to be held that day might be postponed, and tho application 
for exfcutiou Btruck oil for tho preuent, und the previous attachment maintained ; 
and bt i t i n g  ihat, after rfalizution of the amount entered iu the bond advertized 
for sale, au application for execution would bo duly tiled. On this the order was 
that the execution-case be struck oil the file, and the attachment maintained. Ou 
tho 2-ith Deccmljer, 18S3, ihc decrte-holder applied for txccutiou of the decree, 
alleging that tjie judgment-debtor had failtd to make over tho bond to him accord
ing to the agreemG ît. The jndgment-dobtor objected that tho decree was uo 
longer capable of execution, having been supersedtd by the agrecmtnt of the 1 1 th 
January, ISSl, and that the applicatiou wua barred by limitation, the previous 
upplication being dated tlie 9th November, 1880.

** First Appuul No. 110 of 1881, from au order of J. L. Uennistou, Eaci,, 
piatdct Judge of Qhazipur, dated the 19th March, 188-1,
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Held that the application was within time, inasmuch as the acknowledgment 
in the deed of tke 1 1 th January, 1881, came within the terms of s. 19 of the 
Limitation Act, so as to originate a fresb period of limitation in respect o f the 
execution of the decree. Ghansham Muklia {1), JanU Prasad Gliulam AH
(2), and Hamhit Rai v. Safgitr liai (3) followed.

Per O ldfield, J.—That the agreement of the 11th January, 1881, did not con. 
template, and had not the eifect of cancelling the decree and substituting for it 
R new contract, inasmuch as the deed contained nothing to the effect thiit the 
decree v̂as superseded, and all it did was to provide means by which the decree, 
together with another small sum due by the judgment-debfcor to the decree-hclder, 
might he satisfied without having recourse to the sale of the bond attached, and 
the effect would be that, on realization, satisfaction would he cprtifled in whole 
or in part to the Court executing the decree. Further, if the arrangement was to 
be regarded as within the meaning of an adjustment of the decree under s. 258 
of the Civil Procedure Code, it could only be recognized by the Court when certi
fied by the decree-hclder or judgment-debtor : and in this case the only certifica-* 
tion which was made was by the decree-holder, by his petition of the 1 1 th Ja,nuary, 
1881, which was in respect of a temporary arrangement nnder which the decree 
remained in force.

M AHMOOI>, J.—That the agreement of the 11th January, 1881, -was in
tended by the parties aa a performance of the obligation created by the decree# 
by substituting a fresh obligation founded upon contract ; hut that the deed 
could not be regarded as such an adjustment of the decree as satisfied the’ 
requirements of b. 258 of the Civil Frocedure Code, because the creditor, whilst 
admitting the creation of a separate contract, took care to say that the decree was 
to be kept alive, and the attachment thereunder was to subsist; an  ̂ that there
fore the certification of the adjustment was inadequate, and could not be recog-' 
nized in executing the decree.

Thih decree of 'ivliicli execution was sought in this case was 
dated the 14th Juno, 1878. It appeared that oil the U thJan- 
uarj, 1881, in the course of proceedings in execution of the de-- 
ofee, the parties entered into an agreoment, which was registered/ 
and filed in the Court executing the decree, with a petition by the 
decree-holder. That agreement was to the following effect:—

“ W e, Fateh Muhammad, and Gopal Das, decree-holder, do 
hereby declare as follows:—  That I, Fateh Muhammad, owe up to 
this time Rs. 1,.^85-1-3 under a decree to Gopal Das, decree-holder^ 
'of Benares, and Rs, 250 under a note-of-hand held by the feaid 
creditor ; that the decree is under execution in the District 

.Court of Benares, under certificate, and on the application of the
:Said dftcree-holder for attachment, a mortgage-deed, dated the 1st

, (1) 1. L. R., S All. 320. (3) I, L. K.y 3 AU. X47.
(2) L L. }l.> 5 All. 201. ■ . ■ • ■ • , j
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December, 1873, in favour of Kandliaia Lai, is advertized for sale 
on tlio 1 lih January, 1 8 8 1 ; that I, the debtor, and the docree-holder 
haVG arranged for the paymont of the amount of the decree in this 
way,— that J, tlie debtor, should make over the said mortgage-deed 
to'the jndgmont-creditor in order that he should bring a suit there
on on my behalf under his own superintendence and at In’s own ex
pense against tlie mortgagor, Kandhaia Lai, and realize the amount 
secured by the deed ; that out of the said amount ho is to realize the 
■whole of the amount of the deorce under exocution, with costs and 
future interest which may bo found due from tho date of the decree 
to date of realization, also costs of all sorts up to date of reali
zation on account of tho regular suit to bo brought against Kan- 
dbaia Lai aforesaid, and also the sum duo to him (decree-holder) 
under the note-of-hand for Ra. 250 mentioned above, with interest 
thereon due to tho said Babu by me tho said debtor ; that from the 
balance the I3abu is to receive his remuneration for the trouble of 
instituting the aforesaid suit, at the rate of 5 per cent., and to pay 
what remains out of the amount realized to me, tlie debtor; 
that I, the debtor, .shall have no right to interfere, except to 
receive tlie bulanco that I shall not make any contract of adjust
ment or transfer of any sort, as regards the amount secured by the 
mortgage-deed aforesaid, with the obligor of the said docnment, 
or with any other person, and if I do so, such contract shall bo 
invalid ; that slionld tho obligor aforesaid or his representative 
come forward to settle the matter, then I, the debtor, and the 
aforesaid creditor^ Babn Gopal Da.s, shall with mutual consent 
come to some terms, and accordingly a detailed compromise will 
be executed undor tho signatures of me, tho debtor, and the Babu 
Sahib aforesaid ; that if the settlement of tho matter should appear 
at the time to be exp edient, each party shall bo bound by such 
settlement; and that tho decree-holdor has accepted this arrange
ment and admitted it for the benefit of me.

I, Babu Gopal Dae, decree-holder, creditor, do hereby declare 
that I  have accepted the conditions of this compromise.

“ Por this reason we, both parties, having executed this compro
mise, as defined in ;irt. 20, sch. i, Act I  of 1879, on a stamped 
paper of the value of Rs. 10 , have got it registered,’ '
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The petition of the decree-bolder was to the following effect : —

‘̂ That the case of execution of decree of the petitioner (decree- 
bolder) against Shaikh Fateh Muhammad, judgment-debtor, is pend
ing in the Court, and a mortgage-deed attached at the instance of 
the decree-bolder is advertised for sale to be held to-day, the 11th 
January, 1881, The judgment-debtor came to the petitioner, and. 
under an agreement executed to-day and duly registered, made this 
arrangement for payment of the judgm ent-debt: that he made over 
to the petitioner the original deed advertised for sale, in order that 
he (the petitioner) should file a suit under it at his om'u cost against 
the obligors thereof, and realize the judgm ent-debt due under the 
decree sought to be executed, with interest and costs, &c. The 
petitioner (decree-bolder) has accepted this arrangement. Ho 
therefore files this petition and prays that the sale to be held to-day 
may be postponed and the application for execution of decree be 
struck off for the present and the previous attachment maintained. 
After realization of the amount entered in the document advertised 
for sale, an application for execution of the decree will be duly filed.”

On this petition the Court made an order directing that the 
execution-ciise should be struck of! the file and the attachment 
should be maintained.

Ou the 24th December, 1883, the decree-bolder applied for 
execution of the decree. The judgment-debtor objected to this 
application on the ground that the decree was no longer capable 
of execution, having been superseded by the agreement of the 
11th January, 1881, and that the application was barred by limita
tion, the previous application being dated the 9th November,
1880. The decree-bolder replied to these objections that, as the 
judgrnent-debtor had failed to carry out the provisions of the 
agreement, and there was nothing in the agreement preventing 
execution of the decree, be, the decree-bolder, was entitled ta  
execution ; and that, as in the agreement the judgment-debtor 
acknowledged the debt, under s. 19 of the Limitation Act, a  fresh 
period of limitation began to run from the date of the agreement, 
and the application was within time.

The lower Court disallowed the objections of the judgment- 
debtor, allowing the contention of the decree-bolder.
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1885 Tho jucl,"ment-(lebtor appoalnd to the Hio;!! Court, repeating
tho objections taken by luni in tho Court bolovv.

Lala Prasad, for tho appellant.

M u n sl i i  nanuman P r a m d ,  for  tbo r e s p o n d e n t .

Oldfifclt), J . — 'rhifl is an appeal from an order on an applica
tion by tliH decrfio-holdor for oxoontion of a deoroo dated tho 14t.h 
Jnno>, 1878. It, has bnnn allowed by the Judge and the jndtrment- 
debtor lias anpofded. Tho objection that the application is barred 
by limitation has no force, since the Judge is right in holding tluit 
th(*ro was an acknowlodgineufc of liability on tho part of the 

judgniont-dobtnr on I.Iki 11th Jannary , 1881, in writing, Avhich saves 
limitatiou. Tho othor objoction is, that the decroo is no longer fib 
to be executed, sinee it was superseded by a new contract under 
the instruni«nt of tho 11th Janu 'iry , 1881. I t  appears that exe-. 
oution had been taken out, by attachineait and sale of a mortgage- 
bond in Cavour of the judginent-dobtor by one Kandhaia Lai, and 
the sale was advertizod to take place on the lU h  January, 1881* 
On that day tlve parties executed a deed on which tho jud(]|nieut-' 
debtor relios. That instrnmont refers to the fact that the decree is 
under execution, and that a mortgage-deod, dated tho 1st, December, 
1873, exoeutrnl by Kandhaia Lai, Kdlwar, of Mirdadpur, is advertized 
for sale, and that tiu  ̂ decreo-holdor and judguieut-debtor have arran
ged tho fi»lli)wing nietiiod of paying tho dccrce : i;hat the judgnlent•i• 
d^Jbto^ shall nia.ke over tho saiil deed to the decr(Mvhf)ldor, in order 
that he shall bring a suit tlioreon on bi.dialf of tho judginent- 
debtor at his own expiuise against Kandhaia Lai, and realiz:o tho 
amount securod by the deod, and out of the airounf; realized satisfy 
the decree under exeautionj witli costs and future interest, together 
with all costs of the suit to be brought against Kandhaia Lai, 
and together with a sum duo by the judgment-debtor to the decree- 
holder under a note-of-hand for Rs. 250 with interest : tha t the 
daoroe-holder shall from the balance receive a remuneration for thb 
trouble oF instituting the aforesaid suit at the rate of 5 per cent.j, 
and pay to tho judgment-debtor what remains out of tho amount 
realized ; and it proceeds to say that any settlement between t t e  
iadgraetit’dGbtor and Kandhaia Lai will be tho subject of ,future 
arrangement betweon the judgment-debtor and the decreo-holder,!

4 2 g  THE IN D IAN  L A W  REPOUl'S.  [V OL. V i l . '



On the same day that this deed was executed^ tlie decree-bolder 1̂ 85 
filed a petitioQ in the Court, to the effect that under the agreement 
an arrangement had been made for payment of the judginent-debt, M o h a m m a d

by which the jiidgment-debtor made over to him the deed advertized G o p a l  D a s . 

for sale, in order that the petitioner should file a suit under it at his 
own cost against the obligor, and realize ihe debt due mider the 
decree in execution, with interest and costs; and he prayed that the 
aiiction-sale to be held that day be postponed, and the application 
for execution of the decree bo struck off for the present, and the 
jtrevious attachment maintained ; after realization of tlie amount 
entered in the deed advertized for sale, an application for execution 
of the decree will be duly filed. On this the order was that the 
case for execution of decree be struck off and the attachment bo 
maintained. I t appt^ars that nothing was done under this agree
ment, and the decree-holder has now applied to execute his decree, 
alleging that the judgmeut-debtor failed to give effect to the agree
ment by making over the bond to him, and this has not been denied 
by the judgment-debtor. I  am unable to hold that the arrangement 
entered into contemplated, or had the effect of, cancelling the decree 
and substituting a ne\v contract in its place. All it did was to 
provide means by which the decree, together with another small 
sum due by the judgment-debtor to the decreo-holda r, might be 
satisfied, without having recourse to the sale of the bond attached, 
and the effect would be that, on realization, satisfaction would be 
certified in whole or in part to the Court executing the decree. I f  
in whole, the decree would then he Avritten off as satisfied ; if in part, 
execution would proceed, the decree remaining in force until satis
fied ; and there is nothing in the deed to prevent the decree-holder 
executing the decree when the judgment-debtor failed to carry out 
the condition of the agreement. In  a similar way a judgment-debtor 
might agree to make over the property to a decree-holder in order 
that he should realize the decretal amount from its proceeds, but the 
decree would not, in such a case, be cancelled. The deed contains 
nothing to the effect that the decree is superseded, and that hence
forth the decree-holder’s money is to be confined to the realization 
by suit on the bond. I t  is unUkely also that there should have 
Been such an intention, cousidering the hazard and uncertainty of 
litigation.

V o l . Vlf.J ALLAHABAD SEUIE3. -429



Tlie terms oftho deed, in tlio absence of any words to tliG effect 
Fatvu decree was to be considered as cancelled and inoperative

Muiummad and the remedy confined to realization by suit on the bond, are
(3opai>*Das . suscepfciblo of the meaning I  have put on them, and that lliis was

the n ie a n in fr  intended is shown by the petition put in on the same 
day by the decree-holder, and the order for'continuing the attach
ment of the bond ; and it is significant tha t the judgment-debtor
never objected to the petition or to the continuance of the attach
ment. In  this connection it is deserving of notice that if the 
arrangement is to bo considered to come within the meaning of an 
adjustment of the decree under s. 258, Civil Procedure Code, it 
can only bo recognized by the Court when certified by the decree- 
bolder or judgm ent-dobtor; and in tbis case the only certification 
which was made was by the decree-bolder, by his petition of 
the 11th January , 1881, which was in respect of a temporary 
arrangement under which the decree remained in force. The 
objections, therefore, on the part of the a[)pellant fail, and the 
appeal is dismissed with coats,

M a h m o o d , J . —I am of the same opinion, and I will a d d  a few 
words only in order to explain my reasons. There appear to bo 
two questions which require consideration. The first relates to 
limitation, as to the right of the deeree-holdor-respondent to obtain 
execution of his decree. The second is a question a s  to the merits, 
and it is whether the i/crar-nama of the 11th January , 1881, 
extingnished the decree, leaving the fudgment-creditor a right to 
proceed under the contract then made.

Upon the first point the ruling of this Court in Ghansham v. 
Mukha (1) and the ruling of Tyrrell, J., and myself in Janki Prasad 
V. Ghulam A lt  (2), which followed the Full Bench ruling in Ranihit 
Jttai v. Satgnr Bui (3), settle the matter. These decisions leave no 
doubt that the acknowledgment in the ikrar-najna comes within s. 
19 of the Limitation Act, so as to originate a fresh period of limi
tation in respect of the execution of the decree,,

The second question relates to the merits, and wpon this point 
my view is somewhat ditFeront from that of my brother Oldfield. In  
my opinion this agreement of the 11th January , 1881, was intended

■ (1) L L. R „ 3 AIL 320. (S) 1. L. 3 All. 247.
(.2) 1. L. II., 5 All, 201. . .
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by the parties as a performance of the obligation created by the 
decree, by subHtituiin^^ a fresh obligation founded upon contract. 
But that: is not the real matter before us, and the question really 
is wlieiher, whatever may have been the eftect of tlie itgroeraent, 
the decree-holder has lost his right to execution. The law, as ex
pressed in s. 25H of the Civil Procedure Code, alluws the parties 
to a decree to satisfy it by Bubseqaent arrangement. But it is 
obvious that, in order to effect its policy, and to jDuke the exercise 
of this cio;ht beneficial, the Li'guil.itiure was constrained to impose 
some limit. I f  the question were now before me, whether the 
agreement of the 11th January, 1881, did or did not extinguish the 

’ decree, and if 1 could go into the merits, I ahotild perhaps answer 
the question in the affirmative. That deed of agreement, after 
recitino; the conditions under wlych it was made, and what had 
been done in execution, and what money was due to the decrCe- 
holder, shows that both parties afrreed to satisfy the decree by tha 
decree-holder obtaining possession of a mortgage-deed executed in 
favour of the jadgment-debtor by a third person. I t  also refers to 
a note-of-hand executed by the judgment-debtor in favour of the 
decree-holder, which must also be regarded as included in the 
scope of the new contract, as substituting a new obligation in lieu 
of a document creating an obligation in favour of the decree-holder 
and providing a method of payment. The only question now is, 
even assuming that this deed of agreement was intended as afresh 
adjustment of the decree, is. that adjustmentof such a character as. 
to allow us to say in the execution department that the decree has 
been extinguished? At first I  entertained some doubt upon this 
question, but having considered the deed of the 11th January, 1881,
I  am now of opinion that it cannot be regarded as such an adjust
ment of the decree as s. 25.8 of the Code contemplates. The section, 
after creating the right to certify adjustments made out of Oourt, .̂- 
proceeds to limit that right by providing that “ the- decree-holder 
shall certify such payment o.r adjustment to the Court whose duty 
it is to execute the decree.” W hat this means is that the ju d g -  
ment-creditor must go the Court and say My decree has. been- 
adjusted and extinguished ; strike off the case.” Novv, in the 
present case, this application of the 11th January, 1881, did mention- 
the agreement, but the certificate was imperfect, that isj insufBbieni
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to satisfy the requiromenta ol's. 258 of the Code, bocauso the 
creditor, whilst admitting the creation of a separate contract, took 
care to say that the decrce was to be kept alive, and the attachment 
thereunder was to subsist. This is not a sufficient compliance with 
the provisions of s. 258, and therefore, without deciding what was 
the intention expreased by the agreement, I hold that the certifica
tion of the adjustment was inadequate, and that we cannot reoogniao 
it in executing the decree. This question leaves the parties thei*-' 
mutual rights under the agreement, but in connecl.ion with the exe
cution of the decree, 1 concur in the order passed by my learned 
brother Oldfield.

Appeal dismissed. .
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Before Mr Jttstica Ohlfidd and Mt, Justice Muhmood.

JASWAl!^T SINOIl AND OTKKKH (Juns'jUHNT-DKBTOES) V. DIP SINGH AND OTUlin*
(l)K(JilKK-HOi;0MKS.)*

Revenal of decrce—Rcpmiment of money realized—Restitulion"~Inkrat~-Queiition fur 
Court executing decrce—'Frcsk suU—Civil Procedure Code, ««. 244, 583.

In a suit for redemption of a mortgage, a decree was passed for pOHBCsaiou by 
Jlredemptioii on the pliiintill’ paying the Biiju of lls. 43,625-7-0, the amount of the 
^mortgage-deht.' Prior to the iiistitulion of the suit, the dafendaut had taken 
proceedings in the Judge’s Court to foreclose the mortgage, and the phiintilf 
paid the nhofe-mentioned sum into that Court for the dofendaiit, who took it. 
The phiintiff appealed to the High Court from the decree directing him to pay 
Ks. 43,C‘2r»-7-0 an the mortgage-debt, and ohtiiined a decree by whieli the decree 
of the first Court was ruoili1u;d, and the amount payable on redemption was reduced 
to Rs. 22,155. Tho plaintilt then took out execution of the decree to recovcr 
from the defendant the dilluronce between the two auins willi interoat.^

Held tliat the ejrect of the appo.llatti Court’s decree was to direct restitution 
of any Rum paid luider the llrst Court’.s decree which was dlHnllowod by the ap* 
pcllato Court’s decree, and that tho qucfition was clearly one for determination by 
the Court executing the decree, and not by separate suit, being expreasly provided 
for by 8. 583 of the Civil Procedure Code.

% HcU also that the decree-holder was entitled to rcBtitution of the amount 
with interest, jt

Roger v. The Comptoir d'Escompte de Parit (1) referred to. Ram Ohulam 
y. Dwarka Rai (2) distinguished by Maumood, J.

The facts of this case are stated sufficiently for the purposes 
of this report in the judgm ent of Oldfield, J .

* b’irst Appeal No. 41 of 1884, from an order of Maulvi Abdul Basit Khan, 
Subordiuate Judge ol Mainpuri, dated the 29th March, 1884*

(1) L. l i  3 P. G. 465. (2) Ante, p. 170.


