
Bi fore Mr. Justice OlOfidd and Mr. Justice. MahmooiL 1885
rcoruary 4.

HUB LAL (JODQMENT-DEBTOR) V.  KANHIA LAL a n d  another -
(  D e c r e e - H O L O E R s ) *

Kxccuiion of decree,— Sale in execution—Confirmaiion o f  sale—Objection that pro~
peril/ is not liable to atiachmenl— Civil ProccduTC Code, ss. 278, 311, 312.

Held that an objection made by one ■vvliose property attached aud s Id 
in execution of a decree for the payment of money for the perfoTinance of whicli 
lie had become a surety, that he was no party to tlie decree, and his property was 
not liable to be attached and sold, and therefore the sale was invalid, was not 
an objection cntertainable under s. 311 of the Givil Procedure Code, and was 
consc(]uently no ground for .setting aside the sale under that section, espi cially 
as it was preferred for the first time iii appeal, and, moreover, might have been 
taken under s. 278 at the time of attaclnnent, when the objector wouldjiave had 
his remedy as therein provided.

T h is  was an ajipeal from an order coiifii'ming a sale of im
moveable property in execution of a decree. It appeared that the 
appellant had, after the passing of a decree for the payment of 
money, become surety for its performance, and it had been executed 
against him, and certain immoveable property belon^n'ng to him 
had been sold on the 20tb December, 1883. He objected, to the 
confirmation of the sale on the ground of certuiii irregularities in 
the publication and condiiot of the sale. The lower Court (Munsif 
of Etab), by an order dated tho 5th March, 1884, disallowed these 
objections, and confirmed the sale.

It was contended for the appellant that the sale, and the execu- 
tion-proceedings generally, were void, as he had become liable as 
surety for the performance of the decree, after it had been made, 
and therefore the provisions of s. 253 of the Civil Procedure Code 
were not applicable, and the decree should not have been executed 
a.gainst him.

Babu Ram Das Chakarhati, for the appellant*
Munshi Hanuman Prasad and the &emov Gouernment Pleader 

(Lala Jtcala Prasad), for the respondents.
The Court ( O l d f i e l d  and M a h m o o d , JJ.) delivered the fol

lowing judgment: —
O l d f i e l d ,  J. —This is an appeal from an order refusing to set 

aside a sale under s. 312 of the Civil Procedure Code. The first
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First Appeal No. 37 of 1884, from, an order of Shaikh Sakhawafc All, Munsif 
o£ Ifitah| dated the Sfcli March, 1884.



plon, t:\kon is, ihaii ilio apiM'lIanl; was no p ar iy  to  tlio dooroo, and Him 

Hun Lai, " ]>i’op(ni;y, w]ii(;Ii has iKufii tlio o f  Iho saio, was not liablo to
l)n attacliod and sold, and llittndoro tho .salo is invalid.

Kanuu Lal.
Tills i« not an ()l)j(!cti(ni wliioh is ontortainablo nndor s. 311, 

wlii(?h pnrniits a sulo l<> bo sol; asido lor material irrogiilarity iu 
publishing or ooi)dufd,in<;!; it, and is not a groinul, thoroforo, for 
S(*tiiin«' asido tho salo niulin- thnt s<‘ction. W o c:i.ntiot therofovo 
liolil i.hat tho ord(>r rofiiMin;  ̂ to sot asido tho sale i.i wron^by reason 
of this obj(!ction.

Moroovor, it is now profori'cd for tlio first litno, and, wo ini)v 
add, was an objootion whioh tho appellant iniojht or should have 
tjikon nnder s. 278 at tho tiino of^atiatdimoiit, and ho would then 
liavo had his roniody as thon‘in providoi).

Tho othor ploas liiil, as no material irroi^nliirity such as tho 
appellant ro(\'rs to in those ploas lias boon ostablishcjd. Tho appeal 
is dismissod witli costs.

Appeal dismismL

jgg- Jir.forr. Mr. Jimfice Ohlftchl and HJr. Jnslir(> Miihmond,

F .̂brmrt! 0. GOBAIIDIIAN DAS (Jtn.cMKN'r-DKiiroiO r. (iOPAL HAM and OTirKK«
' ' ......

Ercculion of tlacreC'-Thc ilrrrrr /o br rxirulcd wht’Tp. ihrn htu bc.cn an nppeaj.

Tlio efVodt of tlio (liMMHtou fif tho l''ull Ho.noh in Shohrat. Ŝ lmjh v. Brtdipimn (]) 
is iKitliitij* inord l.liaii tliiil, l.hc! liiHt i1(K!i'(hi 1;f) lu) ro,>riinlatl .-is tho dcKiroo t,o 1x3 
oxccntod, wliciher it revorHos, inoiliruss or coiidniiH wIumi it allinns ;uk1 /idopttt 
the inan<lal(try ]>«rt of tho lirst Com-l’rt docroe, that <locrco iiiity lx>, nnd Hhoiihl ho
roforrcd to, and tho inaiuhitor ’̂ part nf it ho anirincil Khouhl ho oxoouted a» though 
it wcrc5 tho decrao of tho iipiK'llato. (jourt.

KriHf.0 Kinkur Hot/ v .  Ifajah liitrrod<mtnnt Jtoy '2) roU>m<(l to.

"W hero tho lirflt Court of apiHsal alfirtncd tho dtsoroo of tho Court of Ih’pt 
infltanoe, and tho Hinh Court uirinncd tlia docrco of tlio lowor appellate Court 
and diHmissod the appeal, and the deenin-holdcr inndo au apnlical ion of whicli tho 
objoct oluarly was to have cxocutiou takon under tho (h«cn:fi of the appollate Court, 
hy carrying out the mandatory part of Uu) dei-reo of tho Court of firHfc inatauno, 
lir.Id that tho ohjoctiori that tho deortto holdor did iu>t in hiw applioation oxprcHsIy 
nsk tho Court to cxocuto tho tlccroo of last iiistanco, was under tlu! circumstances a 
mere technical olijootion, and tliiore -was no reason why tho oxccution aakod for 
shouhl not bo allowed,

• Second Appeal No. 23 of 1884, from an order of A. F. Millot, Esq., Diatrict 
Judge of Sli&hjahftupur, dated tho 17th Snptcniher, ISSo, revorsing an order o£ 
Mmfiwi Saiyid Muhammad, Munsif of WcHt Bndaun, datod the Cth July, 1888.

U ) I. L, R.,4 All,, 37(5. (2) M Moo, I. A., 4C5.
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