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Befors Mr. Justics Field and AMr. Jualics O' Kinealy.

PUNCHANUND DASS CHOWDHRY (Pramwtiry) v. TARAMONI OIIOW-
DHRAIN, FoR SELF AND A8 GUARDIAN OF IR MINOR 80N PARBATI
CHURN DAS AND ANOTUER (DEFENDANTS) #

Stamp Act (I of 1879), 8. 8, sub-sec. 4y el. by 5. 84, pro, 1 and 8, & 50—
Unstamped document admitied by Original Ceuron puyment of duly and
penally— Power of Appellate Court to review such admission.

Where the Court of first instanco has, on paymont of tho preseribed duty
and penalty, admitted an unstampod ducumnent as ovidonco, undor s. 3,
provision 1 of Act I of 1879, a superior Cowt sitling in appenl has no
jurisdiction to review the lower Court’s procoodings, in so far ag they con-
cern such admission, except in the onse provided {or by 8. 60 of that Act.

THE plaintiff in this suit is the son of ono Petamber Dass
Chowdhry, de&eased; the defendants are his widow Taramoni,
and his two infant sons represented by hor. Plaiutifl claimed a
third part of Petamber Dass Chowdhry’s estate, including, inter
alia, the sum of Rs. 600, being one-third ofa sum of Rs. 1,8€%;.
alleged by him to have been deposited with TParamoni by her
husband, for division between plaintiff and tho two infant defen~
dants, on their attaining majority. In support of his claim
plaintiff put in & 7oka by which Taramoui had bound horself to
pay the said sum of Rs.1,800 to plaintiff. This documont was

not stamped, and an issue was raised bofore the Munsiff as to .

whether it- was admissible in evidenee. The Munsiff held that,
being an instrument attested by witnesses, nol payable to order
or bearer, by which Taramoni obliged horsell to pay & sum of
money to plaintiff, it was & bond within 5. 8, sub-sec. 4, clause b, of
the Stamp Act (I of 1879), and therefore camo within Pproviso
1 ofs. 34 of the same Act. He therqupon ordered plaintiff to
pay the full duty and fine, and sdmitted the documont but on
examination found it to be not genuine, and dismissed p]mntlﬂ"s
suit as far as that portion of his claim was concernod.

Against the Munsiff's finding plaintiff appealed to the Sectnd
Subordinste Judge of Tippersh, and defendants filed & cross

# Appeel frofy Appellate Deorse No. 74 of 1884, againat the decree of
Baboo Remenath Beal, Second Subordinate Judge of Tipperah, dated the 17th

" of September 1883, reversing the deorce of Baboo Nilmadhub Dey, Seaond

Mungiff of Bramhunberis, dated the 1st of August 1882,
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o bjection as to the admission of the document on payment of duty
and fine. The following is the judgment of the Subordinate Judge
on this point : “ The roka bears date the 22nd Assin 1277 (7th
Oct. 1870). The provisions of the Stamp Act of 1877 have been
misapplied to it by the Munsiff, as Act XVIII of 1869 was in force
on the date of the exccution of the roka. In this Act the follow-
ing definition is given of ‘bond’: ‘Bond includes every instrument
whereby a person obliges himself to pny money to another, on
condition that the obligation shall be void if a specific act is per-
formed, or is not performed as the casc may be’ See No. 5,s. 8
of the Act. This section does not contain any provision similar to
clause b, No. 4, s. 8 of Act I of 1879, The roka thereforo.does not
come under the definition of ‘ bond’ as given in Act XVIII of
1869. It comes under No. b, sched. 2 of this Act, which is as
follows : * Note or Memorandum written in any book, or written
on a separate paper whoreby any account debt or demand, or
any part of any account debt or demand therein spocified, and
amounting to Rs. 20 or upwards, is expressed to have bieen
balanced, or is acknowledged to be due’ The stamp duty
payable on such an instrument is an adhesive stamp of one anna,
Section 28 of the Act provides that, ¢ except as provided in ss. 8
and 26, no stamp shall be affixed to, or impressed on, any bill of
exchange or promissory note, or any instrument chargeable here-
under with the duty of one anna, subsequent to the execution
thereof, nor shall the provisions of ss. 20 and 24 apply to any
such instrument.’ The Munsiff was, therefore, not authorized to
levy the duty and penalty, and admit the roka in evidence.” By
reading ss. 38 and 28 of thes Act together, the r0ka cannot be
admitted in evidence in any civil proceeding. It is unnecessary
therefore to look ab the ev&dence bearing on the genuineness of
the rokay as the oral evidence on this point is not admissible,
the document itself being inadmissible.”
The appeal was therefore dismissed.
The plaintiff then appealed to the High Court.

Munshi Serajul Tslam for appellant.’

Baboo Boiitant Nuth Dags for respondents,

The judgment of the Court (FiELp and O'KINEALY, J7.) was
delwered by
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1885 Frsrp, J—The only point taken in this appeal is that tho
“Posoms. lower Appellate Court was wrong in holding thet the roka was
¥OMD  not admissible in evidence. The roko was admitted by the
CHOWD}IR!' Munsiff, who Was of opinion that it ought to have been stamped ;
Tapsioxz and he required the person who filed it to pay stamp duty and
n(f‘xlfmm a penalty. Such stamp duty and penalty having been pand he
admitted the document in evidence,

The Subordinate Judge was of opinion thatthe Munsiff had
wrongly applied the provisions of the Stamp Act. He considered
that the stamp which ought to have been putupon the roku
was a one anna adhesive stamp; and inasmuch as this stamp
had not been originally affixed, he held that the defegt could
not be cured by the payment of a penalty, and that tho document
was absolutely inadmissible in evidence.

We think that the Subordinate Judge had no authority, sit-
ting in appeal, to review the Munsifi’s proceeding in so far as it
concerned the admission of the roka in evidence. The now Sta,mp
Act, I of 1879, governs the case, the point being one of pro-

cedure. Section 84 of this Act enacts, “that no instrument charge-
able with duty shall be admitted in evidence for any purposo
by any person having by law, or consent of parties, authority
to receive evidence, or shall be acted upon, registered or authen-
ticated by any such person, or by any public officer, unless such
instrument is duly stamped: provided that—then come two
provisos ;—and the third proviso is that “ when an instrument has
been admitted in evidence, such admission shall not, except as
provided in 8. 50, be called in question at any stage of the same
suit or proceeding, on the ground &hat the instrument has not
been duly stamped.” Section 50 empowers an Appellate Court of
its own motion, or on the application ef the -Collector, to take
into consideration the order of a Subordinate Court admitting
an instrument in evidence upon payment of the duty and penalty,
but for one purpose merely, that is, for the purpose of asceftain-
ing whether the Government revenue has suffered ; whather a
higher duty and penalty than that required by the Court of
first instances ought to have boen demanded fromn the person
filing the document, This section clearly does not apply to the
presont case, The result is that, ingsmuch as the third clause
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of s. 84 is not as regards this case affected by s. 50, the admission
in covidence of the document by the Court of first instance could
not be questioned or interfered with by the Court of Appeal.

We think, therefore, that the Subordinate Judge was wrong in
excluding the roka from his consideration on the ground that it
was nof admissible in evidence. We must, therefore, set aside
his decree, and remand the casein order that the Subordinate
Judge may consider the effect of the roka as evidence, and decide
the appeal accordingly. Costs will abide tho result.

Appeal allowed and case remanded.

Before Mr. Justice Wilson and Mr. Justica Beverley.
MAHOMED ZAMIR (Prawntirr) ». ABDUL HARKIM AND ANOTHER
(DEpENDANTS )@
Sals for arrears of rent—Bengal Regulation (FIII of 1819), s 8—Notics qf
Sale— Publication of Proof of Service.~—Suit to set asids sale.

Oomplisgoe with the directions in Regulation VIII of 1819 as to serviee
of noticoe is essential to the validity of a sale under that Regulation, 'Where
there was evidenoe of service upon the defaulter personally, but not of rervice
ot his kachari: Held that this was not sufficient, and that the sele must e
aet aside,

Malargjah of Burdwan v. Terasundari Debi (1) end Makavajoh of
Burdwan v. Krisio Kamini Dasi (2) followed.

THIS was a suit to set aside a sale under Regulation VIIT of
1819, The plaintiffs were talukdars of’a plot of land in the
zemindari of defendant No. 2. Defendant No. 1 was the aunction-
purchaser at the sale sought to be set aside. Plaintiffs objected
to the sale on the ground, among others, that notice thercof had
not been given in accordange with s 8 of the Regulation.

That seckion provides that nptice shall be posted at the kachar:

of the defaulter whose land is to be sold. ' The Munsiff of North
Putis, who tried the case, found that the evidence adduced by

oAppesl from Appellate Deores No. 1827 of 1884, againist the dacree of
Baboo Kanie Lall Mukherji, First Subordinate Judge of * Chittagong, dated
the 17th of April 1884 reverging the decres of Baboo Hire Kumar Rai,
Munsiff of Utterpotis, dated fhe 6th of October 1882,
L R, 101 A 19; 1L L, R, 9 Cale, 619,
AL L R..'9 Oa.lc.. 931.
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