
18S5 we concur. S. •)74 ia to the elFoct that in :iny iVesli suit insiituted .
'T'' — —. permission frraiitod under tiio last procodin<j; section, the plain-

V. titr shall l>o hontul by iho l;i\v o f  liinitiition in the sanio nnuinor as
B amSikgh. iĵ  lijid )io|; |,oou broiiglil- ; ”  and applying this rule

to the :ip[>lioati()ii lor oxDcnUon (>r tho IDfch Fohniary, 188i3, which 
is boforo ua, tho (jiuistion o f  limitation must bo dotorniinod as i f  
tl:u) appliciiti(Hi ol'tho liOfch *Jn!j, 1.H80, had novur boon iilad, and the 
pvoHCMit a})plic;atioii will in consciinenco bo barriul by  limitation.
Wo set asido tho order of the lower appellalo (Amrt, and allow tho 
•appeal with cosl: .̂

___ _______  Appeal alloived.

•iSSf) Before. Mr, Justicn Oh]fie.l'' and Mr. Jnnfice Hlahmond.

h'vAmuuij 2. : K n i A L  (JIIAND (DeJ'kkdant) t>. A Z M A T  A L l  K ] [ A N  (I ' i .aiki ' ih) .*

Vublic lti()lnoat/— Vlcvrnlon oj road—Jtiylit of ojirwrif nf Itiud ailjoinw(j old road 
•— (irant hy Ji/ntiicipulili/ v/' land forming old road— Act, X V  o f  3 873 
(iV.-jr. i*. and Oiid/i Municipalities Act'), s. J38.

There i« prciHumplioii that fi highway, or wiiHte huul adjoining thereto, 
heloiigH to thu ownerH of the «oil of the adjoining hind.

K. 5JS of Act. X V  of 1878 (N.-W . P. and Oudh Municipalities Act) wiih nofc 
mtend(;t\ to d(‘prive pfirsonH any j)rivatc ri^ht of propt;rl j  they nifĵ iit, Imvo in 
the land used as a public highwuy, or to confer snch rights ou the Municipality, 
nor has the section any Hueli elltsct.

In a ease when) Hucli huul eea«cd to he used a» a public highway, aii(l waa 
granted hy the Muuioipality to third persons, who proeoeded to build thereon,—/u*W 
that the ownern hail a good eaiise <«r action ajjiainst Hueh pcrsonH for thu dtnnoli- 
tU'U of llie building.s and restoratioi) ot the property to itH original condition.

Tub facts of this caso, ho far as they arc; material for the pur- 
})Oses of this report, wore ub iullow». Tlio plaintiff in this suit wu;» 
one of the eo-sharers in n patti in “  QaahalC’ Mu/.afi'arna^^ar, tlijit 
is to say, in tho town o f Muzafi’arnagar. In thi.'i patti there waa
M, plot of hiuil nnntbered 25()G in the khasra ahculV̂  or list* o f
town lands. TIio plaint iil, ulleglnp; that tlie Jei’endant had wrong­
fully built on this plot, sued the latter for tho demolition of the 
buildings and tlio restoration of the land to its original condition,

i  Tho defence to the suit was that the land in suit formed a public
road, and was therefore tho property o f tho Municipality, iindei' 
s. 38 of Act X V  of 1873, and consequently tho plaintiff had no

* Socund Appeal In' o . 124 of 188'1, from a decree of Maulvi Muhammad Mnlt- 
8«(l All Khan, Subordiuate Judge of Saliaraiipiir, dated the lOth Dceembor, 1883, 
modifying r dccree pf Ma-idri Mnlummad iiuhullah, Mun»If of Sliamli, dated th»- 
!i2n(l Juno, 1883.
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right to sue; and further that the road having been diverted from 
the land in question, and such diversion havnug deprived the defen­
dant of a portion of a bouse belonging to him, the Municipalit3’ had 
made a grant of the land in question to the defendant, and he was 
entitled to build thereon. The Court of first instance (Munsif o f 
Shamli) held that the proprietary right of the plaintiff'and his co­
sharers in the land was not extinguished, because by s. '6S o f Act 
X V  of 1873 the road was vested in, and became the property of, 
the Municipality, and that the Municipality was not competent to 
make a grant of the land to the defendant. It further held that 
as tlie road had been abandoned, tiie land reverted to the plaintiff 
and bis co-sharers in the patti. It therefore held that the suit was 
maintainable, and gave the plaintiff a decree in respect of the laud 
-as claimed. On appeal by the defendant, the lower appellate Court 
(Subordinate Judge of Saharanpurj affirmed this decree.

On second appeal by the defendant it was contended on hi.s 
behalf that the Municij)ality were competent to convey the land to 
liim, and that it did not revert to the zamindars of the patti because 
the road was abandoned. »

Eor the respondent it was contended that the zamindars of the 
patti in which the land was situate had a proprietary right in it 
although it was used as a public road; that s. 38 of i^ct XV'’ o f  
1873 only vested the road in the Municipality and could not ex­
tinguish such proprietary r igh t; that the Municipality had no 
power to convey the land to the appellant ; and that, when the road 
was abandoned, the zamindais acquired full proprietary rights in 
the land. Empress v. Bvojonath Uey (1) was referred to.

Munshis Prasad and Hanutnaii Frasad^ for the appellant,

Messrs. M. Colvin and G. T. Spankie and Pandit Bisham- 
hhctr Bath, for the respondent.

The Court (OLDFifiLD and M ahmood, JJ,} delivered the fol­
lowing judgment :—

O ldfield , J. —The plaintiffs are zamindars of “  Qusbaf”  Mu- 
zaffarnagar, and sue the defendant^ who is also a zamindar, on 
the allegation that a plot of land, comprising 175 square yards^
fo rm ed  a p o rtio n  o f  a h ig h w a y  c o n n e c t in g  S u la b ta n g a n j  w ith  tlw?

(1) L L . K., 2Calc., 425.
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Sliamli rnad and wasio land adj()iniu,<jj it, entered as No* 2506 in 
the was owned ])y tho ])l;untiffs and other co-
sharor^ ,̂ and dofondant lias wron^l’ully oncdoaed it t also that another 
piece of land, conipri.sin^^ 28 8(iuaro yards, No. 1300, is land ad-- 
joiniiii; tho (Sliaiidi ro:i.d, on wliicli tlio dolondant ha.s bnilt a chalmlra. 
PlaiiitiflH fl('ck to have tlui (irnotiona niado by defbndant demolished 
and iho land restored to its original state. The deler.dant admitB 
that tho 175 s([Han! yards in No. 2r)0(l was onco part of a road, 
hntallo^ ê.H that the Mniii(*ii)ality, in straightening tlio road, diverted 
it iVoni this portion, atid took the rt>ad thron*^h a portion o f a 
house helt>n;̂ itî ]f to dc.I’t ndant, and ^avo the al)ovo land to him in 
exchange lor tlio land takoii ; !),nd tlnit No. 1300 is part of an 
existin^f public road to which t;he plaint!(Frf have no right. Tho Court 
o f first instance (Munaif) decreed tho ontiro claim. The Sub­
ordinate .lud^e (lower ajipellat.e Ooiirt) decreed tho claim in reapect 
to No. 2r>()i\ and disinisaod the rest, The dofendant has appoaiod. 
W e aro only concerned with tho elaiin for No. 250G.

T h o  S u b o r d in a t e  J u d ^ e  has  fo u n d  t h a t  thin la n d  w a8 fo r m e r ly  
a h ig h w a y ,  "u id  th a t  th e  p la in t i f is  and d e fe n d a n t  as th e  z a m in d a r a  
o f  the “  7 a„-<//(e//, ”  aro  o w n e r s  o f  tlio «o il ,  a n d  s in c e  it  has c e a se d  
t o  b(' a h i ” ; ] iw a y ,  th e y  ba.ve lu ll  righf.9 o v e r  i t ;  t h a t  th e  M a n i c i p a -  
l ity  had no pow (U ’ to m a k e  the laiui o v e r  to  th e  d e fe n d a n t  ; a n d  
th e  la tter  as a j o i n t  o w n e r  co u ld  not enciloso it  a g a i n s t  th e  w ill o f  
th e  plainlilVs. In  <»ur o p in io n  tin; diuiisiou m u « t  b e  allii’ u ied . T h o  
huul w as e ith er  a h i g h w a y  or w a ste  land a d jo in in n ; it, a n d  thoro  is a  
p re s in n p tio n  t h a t  sutdi la n d  heiouf^s to tho  o w n e r s  o f  th o  soil o f  tho  
adjoinin ;, '  la n d .  T h e  jilaintiU ’rt a n d  d e io n d a n t  o w n  J o in tly ,  as zan iin *  
d a rs  o f  t h o t h e  adjoinin^^ la n d ,  an d  tho  prosurnj)tion  !ti 

th e ir  fa v o u r  t h a t  tluiy  j o i n t l y  o w n  the h i ;^ h w a y  h a s  n o t  b ee n  r e -  
b n ity d .

S. 38 o f fcho Municipalities Act was not intended-to deprive 
persons of any private ri^ht of jn'opei'ty they might have in tho 
land used as a public hinrhway, or to confer such right on the Muni­
cipality, nor has the scction any such ofhict. The plaintitts, as 
joint ownorpj now t.hat the land iii no longer a public highway, 
have a good cause o f action against the defendant. The appeal is 
dismissed with costsj*

Appeal dismissed.


