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Mr. J. Simeon, for the appellants.

The Senior Government Pleader (Lala Juala Prasad)™ for the
respondents.

The Court; (Petheram, 0. J., and Brodhurst, J.) delivered the

following judgment;—

PetherAm, 0. J.—The sole question in this case is, whether
this deed of conditional sale included a traosfer of an interest in
the property, and reference need only be made to s. 58 of the Trans-
fer of Property Act, which defines every mortgage as including a
transfer of an interest in the property hypothecated for the purpose
of a security. A deed of conditional sale of this kind is amortgage,
and some interest in the property is transferred. This is sufHcient
to let in the right of pre-emption, and it is not necessary that there
should be a transfer of possession. On this point Are hold that the
recent decision of the Full Bench in Sheoratan Kaar v. Mahipal
Kuar (l).is binding upon us, and the result is that this appeal

must be allowed with costs.
Appeal alloned™

KEVISIONAL CIVIL

Before Mr. Justice Oldfield (aid Mr. Justice JlJaliMood.

HAR PRASAD and anoxdee (Petitioners) v. JAFAIi ALI
(Opposite party.)*

Civil Procedure Code, s. 622—High Court’spowers of revision—" Zurisdiction”—
tlori'-Acl XV of 1877 (limitation Act),scLu, No. 1G4,

Where property had been attached in execution of a decree, held that
the date on which the property was attached, and not the date of the sale in
execution, being the date of executing the first process for enforcing the decree®
mAz8 the date from which limitation should be computed under art. 164, sch. ii of
Act XV of 1877. Pac/iK v. Jailcishen (2) referred to.

A Court which admits an application to set aside a decree ex-parie after the
true period of limitation has expired, acts in the exercise of its jurisdiction
illegally and with material irregularity within, the meaning of s. 622 of the Civil
Procedure Code, and such action may therefore be made the subject of revision
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- Application Ko. 197 of 1884, for revision under s. 622 of the Civil

Procedure Code of an order of G. J. NichoHs, Esq., OfEg Di*triet Judge cf
Azamgarh/~dated the 3rd May, 1884.

(1) Ante, p 23 (2) Weekly InoteB 1831, p, 322
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>y HI'S'll Court nndi'r that hccMou, Amir J/iumn A/mii V. 8/ieo JJaksh Si)i(/h (1)
ami Matini .'"Ram y. Jim Lai (2) <unnnuliil.Oil on by Mahmood, ].

mA AL —Thit t('n» “ jiiriMdii.'iion ” uh uhoil by their Lordsliips o! tho
rt'ivy On\rii(lil ill Amir i.'usaZi Khan. v. isluio Iht'hh <Say/i ('!) must bo mider.stood

tlu! lucaus wiliic'l) Ili(! luw iiuH pruvidedj aiid Hubjeut to tho Uniitatious irnpoaed by
tho law upon the judicial uuthority.

TiiJS \Wa3 an application for revision luulor s. G22 of the Civil

Procedure mado undur ilio iullowii’’}; ciroiiiiisianccs :— On the
ISili Suiitonilxjr, 1882, :in ex-parte (Uwmwv.0 was passed by ilio Munsif
of Aztnn”arh a;.;iiinHti Jafar Ali. Jn oxccution of that docroo, tho

property of Jafar Ali was attached on tho IDtli June, 1883, and on
tlio If)th 8o]itembor, 18S3, a salo proclamation was nuulo. On the
JJOth Novcinher, 1883, tho salo Mii oxocniion took plaeo. On tho
I)tli  Deceniher tho judo;monl-dehl;or presented an application
Uiiil-r 8 108 of tho Civil rroccdiire Code for wotting usidc ihe
ex-parte decree, alle™ing that by the fraud of tho doeroe-holders
lie had not had knowledge of the suit and tho exocution-proceod-
ings. Tho Munsif allowed tho a])])lieation. Tlio decree-holdors
appealed to tho District JndNjo of Azaiii|:”arh, coatcndijig that tho
upplicationw”™f the loili Deeoniher should not have been allowed
)y tho Munsif, on the ,i;roun(i that it wus barred by limitation
under art. 164, kcll ii of tho Limitation Act, more thun thirty daya
having passed since tho 10th June, 1883, when tho property was
attached in oxocniion.

The Jjii3trict Jud”™e observed “ Tho Court considers that tho
date of tho sale (iJOdi November, 188.3) is tho dato of execution of
process under art. 1(>1 of ach. ii, Act XV of 1877.” Ho held that
the upplieation was not barred by limitation, and that tho judg”™nent-
(lebtor™ Jafar Ali, had no notico of tho original Huitj but he did mii
try tho {Jue»tions whether tho judgniont-debtor had notice of tho
Gxoeution-proeeedings, and wheiher tho deoroe-holders had acted
in tho fraudulent uumucr alle.i'cd. Ho dismissed tho appeal with
costs,

Tho decrce-hoklors applied to tho Court for iho rovision
of this order nndyr s. <2 of tho Civil rroce(inre Code, on the
gi'ouiid that tho lower Courts had cxceodod thoir powers in enter-

tauiing the application to sot aside an ex-parU clecroo uftoi* the
Q) LUIn Glc.C  (2) 4nie, p.
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time allowed by the Law of Limitation. Ou the other side it was

objected that the High Court had no power of revision iu the case
under s. 622.

Munshi Banuman Pi‘asad, for the petitioners.
Munshi Kashi Prasad, for the opposite party.

Oldfield, J.— (After stating the facts, continued):—Art.

of the Limitation Act provides thirty days, as the period of limita-
tion for an order to set aside a Judgment ex-parte, from the date of
executing any process for enforcing the judgment, and by s, 4 of
the Act it is enacted that subject to the provisions contained
in ss. 5 to 25 inclusive, every suit instituted, appeal presented, and
application made after the period of limitation prescribed therefor
by the second schedule of the A(\t, shall be dismissed, although
limitation has not been set up as a defence.”

When therefore a Court has admitted an application to set aside
an ex-parte in contravention of the Law of Limitation, it
must be held to have acted in the exercise of its jurisdiction ille-
gally wdthin the meaning of s. 622, and, there being no appeal to
this Court in the case, this Court has, iu my opinion, powers of
revision under s, 622 of the Civil Procedure Code. ’

In the case before us the Judge erred iu his application of the
Law of Limitation. The period of limitation will run from the
date of executing any process for enforcing the judgment; and in
this case will run from the date of attachment of the property of
the judgment-debtor in execution of the decree ; and the applica-
tion will be barred unless the judgment-debtor has been kept by
means of fraud from the knowledge of his right to make the
application. This is a ques tion which the Judge must determine
before he can properly entertain the application.

The order is set aside, and the case will go back to the Judge
for disDOsal with reference to the above remarks. Costs to follow
the result,

Mahmood, J.—The question whether the order of the District
Judge can be revised by this Court, under s. 622 of the Civil

'Procedure Code, opens up a very important question of law, in
discussing which it is nob necessary to go further back than
Act Y111 of 1859, the old Code of Civil Procedure. That Act,
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sions enahlin;” i.ho OourU to intorCoro in revision, but r. 35
of Act XXIII. of 18f)l laid down tlio followini® rulo :— The Sad-
der Court may call for tlio rooord of any ease decided on appeal
by ajiy sabonliiial.o Court in wliich no further appeal shall lie to
tho Sadder Court, if snc,hsii'bordinato Court shall appear in hearing
t.hc appeal to have exorciscd ajnrisiliotion not vested in it by law ;
and tho Sn<lder Court may set aside tho decision passed on appeal
in such ease hy llie snhordinato Court, or may pass such other order
in the ease as to such Sadder Court nuiy seen) rindit.”

It is important to notice hero that tho only cases in which tho
High Qourt had power to interfere in revision were those “ deci-

ded on appeal,” and in which the subordinate aj)pellate Court had

“ (ixcrcised a jurisdiction not vested in it by law.” So the law
stood luitil Act X of 1877 was paHsed. S. (52ii of that Act was as
follows Tho Jlinrli Court may call for the nicord of any case

in which no ap))cal iics to the lii“h Court, if the Court by which
tho case %vas docidcd appears to have exercised a jurisdiction not
vested in it by law, or to have tailed to oxercise ajurisdiction so
vested ; and may j)ass such orders in the case as the High Court
thinks lit.” The changes here made are two ; first, that not onlv
tho judgments of the Hubordiua(.e appellate Courts, but those of
Courts of first instance, n¥¥¥\t bo interfered with in revision ; and
secondly, that Iho cases in which sueh interfercnce was justitied
wore not only those in which there was assumption l)y tho lower
Court of ajnrisditttion whioh it did not ])ossoss, but also cases in
which there was failure to o>feraise a jurisdi ction wliich it dij
possess. There was, therefore, a olear increase of the powers of
revision, and it is important to see how le™isiation ou tliis subject
wont further. S. 92 of Act XI1I of 1879 ~ave tho High Court
tho power to interfere, not only in the two Kkinds of cases mention-
ed ill s. (622 of the Code of 1877, bat also in cases where tho
lower Court appeard “ to have actid in the ca’ercitse of its jurisdicthm
illegally or with material irregularitythus distinctly conferring a
third power, distinct from those which the High Court previously
possessed. Now a. 022 of Act X of 1877, as amended by s. 92 of

Act XU of 1-879, has been reproduced verbatim in the present

Code, and therofoi’'o all arguments aud decisions which apply to
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the former section apply equally to the present. The question then 1885
arises, how the present section is to be interpreted. Does it mean ' Pjresa T
that in cases where no appeal lies to the High Court,” the revi- i N

sional powers of the Court are co-extensive with thoso which it has
in second appeal by virtue of s. 584 of the Code ? | cannot think
that it means this. Here | may refer to the Full Bench case,
decided by this Court, of Mauhi Muhammad v. Syed Husain (1), in
which the majority of the Judges hold that when, under s. 622 of
Act X of 1877, the High Court had called for the record of a case
in which no appeal lay to it, it might, under that section, pass any
order in such case which ift might have passed if it had dealt with
the case as a second appeal. The late Chief Justice even went
further, and held that the High Court might, under that section,
pass in such case any such order as it thought proper, whether in
regard to fact or law. A similar view of s. 622 was taken by the
Madras High Court in Siibbc™ R%u (2), where it
was held that where the lower Court had failed to do so, the High
Court was competent to interfere in revision on the ground of
fraud vitiating execution-sales.

Another case to which 1 wish to refer is ShiviX Nath”~fi v. Joma
Kashinath (3)in which West, J., in an elaborate judgment, with
which, speaking generally, | agree, explained the scope of the
revisional powers of the High Courts. All these rulings, however,
with the exception of the principles of the last, must now be re-
garded as superseded by the recent decision of the frivy Council in
Amir Hasan Khan v. Sheo Baksh Singh (4) ; but before | deal with
the judgment in that case, | wish to refer to the recent 'Full Bench
ruling of this Court in Magai Ram v. Jiioa Lai (0), in which the
decision of their Lordships of the Privy Council was followed.
That ruling was to the effect that the Privy Council had decided
that only questions relating to jurisdiction can be entertained
under s. 622.

| was a party to this ruling of the Full Bench, and | am
anxious that its precise meaning (or at least my meaning in con-
curring in it, and effect should not be misunderstood. The ques-

(1) 1. L. R, 3 All. 203. (4) L L. Il, 11 Calc. 6.
(21 L L. li., 2 Mad. 2G4. Ante.  336.
C3)I. L, K,7Bonu3il.
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tion is, wliat was doeidiMi hy tlio 1™'ivy Council in tlio case referred

gubstanoi) of ilio )ii(bni(3nt iMconiainod in tlio concluding
words of th® ponultunato parat*rapli  “ ilio quosfcion then is, did'
Hjg, of tho lowor Courts in this oaso, in the exorcise of
their jurisdiction, act illo~ally or with inatorial irregularity. It
apjxsara that they luid j)orlbetjuri,sdi«iion to dooido the question
=which WHHbofore iluna, and they did deoldo it. Whether they da-
cidetl ifc ri,i*litly or wroiiojly, tlioy had jurisdiction to decide the
«aso ; auili'V(*ii il'they dccidod wrongly, they did not exercise their
jiiriHdiction illo~ally or wiili luateriul irn~gularily.”

The view of law hero expressed is of course binding upon this
Court;, and i procood to consider the exact meaning of the passage.
And in doing so it s(leins to nie™ tluit tlie word “ jurisdiction,”~' as
iiBcd by their Lordships of the Privy Council, is the most impor-
tant word.

The word in its ordinary mojuiing simply means the legal
pow'er or authority of hoaring and deterinining disputes for tho
purposes of adminisloriug justice, atul in its broad legal sense i
may bo tak(ni to mean the ])owor of adminiHtoring justice accord-
ing to tho' moans whicli the law has provided, and subject to the
limitations itnposod by tliat law upon the judicial authority. Such
iimitatioiiH may oitluu’ be territorial or pecuniary with reference
to the value of the sid)ject-matter in litigation, or they may relato
to the nature of tlio litigation, or the domicile and nationality of
tho parties, or tho class or rank to which tho tribunal belongs.

I am of opinion that the (‘xpression, as used by their Lordships,
inust be undiu'stood in its broad sense and not too narrowly, and
tin's interpretation is supported by the fact that in tho last para-
graph of thoir judgnumt thoir Lordships say that ‘Hho Judicial
ComniisKionor had no jarisdicfion in the case” under s. 622 of the
Civil Procedure Code. Considering that tho Judicial Cornmis-
siower oxerciaes in Outlh (to use {heir Lordships’ own words) “ the
same powei'n as fcho High Court,’ * the dictum cannot be understood
to mean that ho had no jurisdhtion™"* in the narrow sonse of tho
word, to entertain an application for revision under s. 622 in the
case. | understand the passage simply to mean that ho liadi
exceeded his powers, and that his order was therefore ulta vires.
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Understanding in this sense the word jurisdiction'm the
judgment of the Privy Council, I proceed with my views in regard
to tbe revisional powers of this Court under s. 622 of the Civil
Procedure Code. | haxe already said that the section contemp-
lates three cases in wvliicli the revisional powers of the High Court
may be exercised. The ih'st is assumption by the lower Court of a
juri.=dictiou which ir, does not possess. The /second is itafailure to
exercise a jurisdiction which it does possess. The third is where
there is neither of these two, but there is exercise of the jurisdic-
tion which the Court possesses, and has exeroised in a manner
which is vitiated by illegality or material irregularity. The precise
<juestion before the Privy Council was, whether or not a particular
.suit was barred by s. 13 ors. 43 of the Civil Procedure Code.” Now
i think it can be shown by considering this question that there may
be a decision which is made in the legal exercise of jurisdiction
which is erroneous, but not illegal or materially irregular. |
gather from the rej)ort in Amir Husan Khau v. Sheo Baksh Sinffk
(1) that the lower Courts had found that the matter .inissue was not
res-judicata under s. 13, and that it could not have been included
in the former litigation so as to be affected by s. 43. In that
case no appeal lay from the decision of the lowe? appellate
Court to the Judicial Commissioner, because s. 21 of the Oudh
Civil Courts Act allows no second appeal from two concurrentjudg-
ments of lower Courts. In such a case | myself should not think
it right to interfere in revision. The lower Courts had jurisdic-
tion, and did not exercise it in any illegal or irregular manner.
But suppose either of the Judges in that case had said:— It is
true that this same matter, which is now in dispute, was litigated
before under the circumstances described in s. 13 of the Code ;
I"ut although it was then tried and decided, the Judge trying the
former suit appears to me to have decided erronfiously, and | shall
tlierefore try it myself, and determine it according to my own
views,”  Or suppose Jie Court had said :—* This claim could, no
doubt, have been made a part of the suit whieh was formerly tried,
but the circumstances are such that 1 think it would be inequitable
to apply the provisions of s. 43, and 1 therefore allow the plainlilf
to sue.” In these cases | think that there would be an exercise of

(1)L L. Il Cnh. 6,
4a
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jnristlu'tion, “ illoo:iilly 7 ;nul with malorial irreprnlarity.”
Or to take ;i casp! wliich actnnliy oanio bo.foro iny brother Oldfield
and in\'soll a fnw days ro(> SiinijjOVH iliat a rrml”™o, ]>rofe93ino’ to
Hfit unaer «. 2{)I) (m tho 'jivil 1’roccHiinv Uodi*, Wllii_ol.li empowers him
in certain casos to aniond liis docrc.oj (diooRoa to say that “dismissed”
jnonnm “ doci'ocil,” and ])roc(,uuln ))ra,oi.ically to alter tVio -vvholo
iliatnrooi’ tho dccroo. Thf'ro alj;ain wo liavo jurisdiction, in its nar-
row sonfto, oxi.slin”™ in Tho fl nd”o, Init; (iX(M-cis(‘'d by him “illegally” and
“with material ii rofrnlariiy.” Or, again, take s. (>24 of tho Civil
rroccdiiro (‘odo, which provides that. (ciXco]it in c.orLain caBes) “ no
applicaiion for a review of jud"meiU;, other than that of a High
Court,,slilill bo made io any Judge other than tho Judge who deli-
vered it.” And suppose that a *)udge, disregarding this proviHion,
reviews tho judgment of hirt piMMIcceHsor, J think that hnre, too, we
liavo an example of jurisdiction being excu'c.isod ilh*ga.lly and wilds
inaterial irregularity. Once more, tik(® tho caKO of the Judge of a
~bmall Cause Court (from whoso <h'c.ision there is no appeal), beforo
whom a claim forllw. 50 is brought, and witnesKon ])rodnced, hut
wlio dirtini.ssoH tho c.laim without havinu ho:i,rd tho witnesses, on the
grouml that the }hiint.i(T'sstory is obv'iMiisly unirue. Tiiis is auDther
instance of an ilh'.gal nr nuitcriaUy irri'g".d'ir exercise of jurisdiction.

And so in the JUcsen(; (iase. Upon the fitulings recorded by

tho Judge, it is clca.r that h(!, though profe~fsing to apply tl)o hnv
of limitation, has in fact contr.ivenijd tho pr.)vi-Aioas of that haw as
contained in s. * of th(5 Jjimitation Act.
tho kind referred to in art. Ki-l of s'di.

To :illt)v/an applicntion of

ii lo bo nuule after tho true
pfjriud of limitation hiis c\piro i is to act® not indu'd witliout juris-

diction in its narrow sense, hut. “in the exi'rciso of jurisdic'tion iHeg-

allv or with mattsrial irregularity,” in ot'.ier words, to act uHra vires.

This is all that | <losi»-o0 lo siv in tiiis ca?e n'gnrding liio

pcope of tlio reviaional no.vers oi’ the ilij~h (jourt as oxplaiiKnl by

lheir Lordships of the i’'l-ivy C'HinoilL Tiie Full iiench ruling of

this Court in M wujni Ram v. Jvt'd L jl (1) does not :ippear to me to

oo beyond tlie views which J Jutvo e.\'presHod, and if 1 liad thought

(.iherwiae 1 should not have assiintcd to it.

TluM-eason why 1 hold tho District Judge to have decided

\\rongly on the question of limitation is this. Art 164 of sch ii of
(1) Anil', p, 3Pj6.
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the Limitation Act makes the period of Mniihatioa for an application
by a defendant for an order to set asidd ;i judi™aient ex~parf,e to rim
from the dato of executing any prorjess for enforcing the judg-
ment.”” In the case of Fachu v. Jaildgheii (1) it was held that ** uny”
process must be taken to mean  first” pi'ocess, and for obvious
reasons | agree with that decision. Here the first process for
enforcing the judgment of the 15th September, 1882, was the
attachment of the property on the 19th Jnne, 18S-3. The application
to set aside the judgment was not made till the 13th December,

1883, and was therefore obviously barred by limitation. The

Munsif, however, held on the evidence before him that the decree-

holder Avas guilty of fraud in concealitig the proceedings both of
the suit and of the exectition from the jadgmsnt-debtor Jafur Ali,

and that the judgment-debtor is ?lierefore entitled to claim the

benefit of s. 18 of the Limitation Act. The Judge, in consequence
of his mistake as to the period of limitation, did not go into the
merits’oc the question, namely, into the qgncstioa of fraud, and
whether the execution-proceedings were within the knowledge of the
defendant. 1therefore concur in my brother Oldfield’s order al-
lowing the application, setting aside the Judge’s order, and remand-
ing the case to liim for disposal on the question of fraud.

APPEIXATE CIVIL.

Bifore Mr. Justicc Oldjield and Mr. Justice Malmood.

AZIZULLAH khan and otheks (DisFKNtjANTs) v. AHMAD ALI JEHAN and
OTHERS (PI-AINTIFFES).*

Muhammadan Law— Muha'ttmadan widow— Doiotr— Wiflow's heirs— Detertnination.

of amount of doiber— Admissinn bij co-defetidant.

A MuhammadAii widow lawfully in possession of her huisband’s estate occu-
pies a position analogous to that of ft mortp'a”ee, and ljpv pi®ssessioii cannot be dis-
turbed until her dower-debt has been satisfied, an:i after her death hor heirs are

entitled to succced her in such possession, and if wrong-fully deprived thereof, to
maintain a suit for ita recovery.
Held that the ruling of the Court in Balund Khaav. Janee (2) that where a
defendant is found to be in posaeasion of landed proporty in lieu of dower, and it
* Second Appeal No. 3 of 1884, from a decree H. 1). Willc.ock, Esq.,

ferict Judge of AEamg'irh, dated the 25th .Tuly, 1833. af&nning a dedrcb of Kai Soti
Bohari Lai, Sabordinate Judge of Azamgarh, dated the 24hl April, 1883.

CD Weekly Notes,188i, p. 322. (2) N.-W. P. H. 0. Kep., 1870, p. 31&
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