
18?!' TIio .District. J tid go  in th o  e v e n t  pjav0 the p la in t i f f  a decreo
' ^  aiTtiinst the firm  of Fhiilcliancl-M akliaii L a i  for Tls. 1 , 1 9 8 ,  th e  valu e
P h u l c u a n u  «  . 1 1 n P ,

o f  the frooda, and (Usinissod tho suit  as asranist tho otiior d e ieu d a n ts .
M i l l e r ,

Tlio defondants a g a in st  w h o m  tho suit w a s  decreed  appealed  to 
tho H i^ h  C ourt.

JIunshi Sukh Ram, for  tho  ap p ellan ts .

T h o  Junior (lovarnment Pleader (B ab ii  Dioarha JSath Banarji) 
and M r .  E. C. F, Gfeenway, for the rottpondcnt.

T h e  C ourt ( P k t h i d i u m , O .J . ,  and liuO D iiuuST, J , )  delivered the  
fo llo w in g  ju d g m e n t  : —

PioTilKUAiAr, C.J.— W o  th in k  that this appeal m u B tb o  d ism issed .  
T h o  q u e 3l io n  is, w hothor a tran saction  betw een certain  inso lvents ,  
or persons w ho sh o rtly  a fterw a rd s  w ere a d ju d ic a ted  in so lv e n ts ,  and  
o n e  o f  their creditors , is void . T h e  a n sw e r  to this q u e stio n  dep en d s  
oil w b a t  are tho proper in fere n ce s  to bo d r a w n  fro m  the facts . T h e  
facts are, th a t  o n  tho 1 2 th  M a r c h  the inso lvents  su sp e n d ed  p a y m e n t .  
O a  the n ig h t  o f  tho previous d a y ,  tlio l l t h  M a r c h ,  tho cred itor ,  tho  
im p e n d in g  b a n k r u p tc y  o f  tho in so lv en ts  h a v i n g  b e c o m e  k n o w n ,  
u r g e d  tho latter to m a k e  o v e r  a p a rt  o f  their s to c k -in -tr a d e  as 
secu rity  for tho d eb t ,  and  to this the in so lven ts  co n se n te d . N o w ,  
w as this a v o h in ta r y  tra n sfer?  b ecau se  i f  it w o re ,  it  is void  under  
s. 2 4  o f  U  and 1 2  V i c . ,  c. 2 1 .  A l l  that appears is ,  that o n  tho l l t h  
M a r c h  security  w as d e m a n d e d  from  tho in so lv e n ts .  T h e re  w as no  
pressure w hich co u ld  n o t  bo resisted. T h e re  wero no lega l proceed­
in g s  a g a in st  tho in so lv en ts  e x is t in g ,  n or  co u ld  th oy  h a v e  feared a n y ,  
as th e y  m u st  h a v e  k n o w n  that on tho fo l lo w in g  d a y  th e y  w ould  
stop p a y m e n t.  U n d e r  those c ircu m sta n c es , w o  a re  o f  o p in io n  that, 
tho transfer was a v o lu n ta r y  one.

Appeal dismissed,

-£,0 - lielore Sir W'. Comer fetheram , K l,,C h ie f Juiiict^antl M r. Justice lirodhursl,

, 14. BA.'1>JIU N A IK  ( P i . i i N T i F F )  V .  LA K III  KUAR A N u  a n o t u b u  ( D e i ’k n u a n t h ) . *

jjli Tranijsr o f  m il— Civil Procedure Co(k, s, 2ii— Cuiirl to which null ia tranx/erreil
, declditiij nvit on evide.nce taken by Court from  which xuit in iri^nsferred.

Where tlui trial of a suit wiis commenced by a Subord'ujiito Judge, aiul then 
transfcri'cd by tlic District Judye to his own fl!e vinder h. of the Civil Proceduru

■ * First Appeal No. t H  of 188i, from a dccrco of (i. J. Nicluills, Esq., Ofliciat-
: ' •iiig Diistrict Judge of Azamgurli, datod the 27lh Juue, 1831.
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Code, and the latter did not re-take the evidence, but dealt ^vith the cage as it eame 
to him from  the Subordinate Judge, and dismissed the suit,~/te?rf that the District 
Judge had not “  tr ied '’ the case within the meaning o f  s. 25 o f the Code.

T he plaintiff in this case claimed Rs. 30, the price of a bullock 
sold and delivered to one Raja Ram, represented in tlie suit by the 
defendants. The trial of the suit was commenced b j  the Subordi­
nate Judge of Azamgarh, and after he had taken evidence, the Dis­
trict Judge of Azamgarh transferred the suit to his own file, under 
s. 25 of the Civil Procedure Code. The District Judo ê did notO
retake the evidence, but d(|alt with the case as it eame to him from 
the Subordinate Judge. He found that the sale of the bullock was 
not proved, and dismissed the suit. The plaintiff appealed to the 
High Court.

Munshi lias/ii Prasad^ for the appellant.

Munshi Sukh Ram  ̂ for the respondents.

T h e  Court ( P b t h b r a m ,  C.J., and B e o d h u r s t ,  J.) delivered  
the fo llo w in g  j u d g m e n t :—

P e t h e r a m , C. j .— We think that the appeal must be allowed, 
and the suit tried again. The question is, whether it has been 
tried. The trial was commenced by the Subordinate J»udge, and 
the suit was then transferred bj; the District Judge to his own file 
under s. 25 of tHe Civil Procedure Code. B j  that section the Dis­
trict Judge had power to transfer and try it. Bat inasmuch as 
the evidence was not taken before the District Judge, we do not 
think that he has tried the case. The decree mast be set aside, and 
the case remanded to the Court which has cognisance of suits of 
the nature of the present one for trial on the merits.

Appeal alloroed.

2S8S

Ba n » h d 
N a ik

V.

L a k q i  K tjab,

Before Sb' W. Comer Pctheram, Kt., Chief Justice, and Mr. Justice Brodhursi,

A Z IM A N  B IB I AND AUOTHEB (PlAINTIFFS) V. A M IR  ALT AND OTnEKS
CDeFU'MDAMTS)*.

Pre-emption—Mortgage hy conditional sale— Wajib'uha,rz~^‘ Transfer I V  of
1882 (Trarafer of Property Act), s. 58{jjjg'

A  danse in the wajib-ul-arz of a village gave a right chcpre-euiption in roa- 
poct of '* transfer” by the sharers of their rights and interesis by sale and mort- 

gftgO' _______ _̂______________________________________________
"  Second Appeal No. 35 of 1884, from a decree of Rai Haghnnath Sahai, 

Sal'ordinate Judge of Gorakhpur, dated the 27th Angnst, 1883, roverfsing a decree 
of Muhammad I M z  iiulvim, EuusiE of Bausgaon, dated the 38tii Jvme, 1883.
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