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Tlio .District. Jtidgo in tho event pjavo the plaintiff a decreo
aiTtiinst the firm of Fhiilcliancl-Makliaii Lai for Tls. 1,198, the value

of the frooda, and (Usinissod tho suit as asranist tho otiior deieudants.

Tlio defondants against whom tho suit was decreed appealed to
tho Hi*h Court.

Jlunshi Sukh Ram, for tho appellants.

Tho Junior (lovarnment Pleader (Babii Dioarha JSath Banariji)
and Mr. E. C. F, Gfeenway, for the rottpondcnt.

The Court (P kthidium, 0.J., and liuODiiuuST, J,) delivered the
following judgment : —

PioTilKUAIAr, C.J.— W o think that this appeal muBtho dismissed.
Tho queslion is, whothor a transaction between certain insolvents,
or persons who shortly afterwards were adjudicated insolvents, and
one of their creditors, is void. The answer to this question depends
oil wbat are tho proper inferences to bodrawn from the facts. The
facts are, that on tho 12th March the insolvents suspended payment.
Oa the night of tho previous day, tlio IIth March, tho creditor, tho
impending bankruptcy of tho insolvents having become known,
urged tho latter to make over a part of their stock-in-trade as
security for tho debt, and to this the insolvents consented. Now,
was this a vohintary transfer? because if it wore, it is void under
s. 24 of U and 12 Vic., ¢c. 21. All that appears is, that on tho Ilth
March security was demanded from tho insolvents. There was no
pressure which could not bo resisted. There wero no legal proceed-
ings against tho insolvents existing, nor could thoy have feared any,
as they must have known that on tho following day they would
stop payment. Under those circumstances, wo are of opinion that,
tho transfer was a voluntary one.

Appeal dismissed,

lielore Sir W. Comer fetheram, KI,,Chief Juiiict®antl Mr. Justice lirodhursl,
BA."1>JIU NAIK (pri.iinTirr) v. LAKIIT KUAR ANu anotubu (Dei’knuanth).*

Tranijsr of mil— Civil Procedure Co(k, s, 2ii— Cuiirl to which null ia tranx/erreil

declditiij nvit on evide.nce taken by Courtfrom which xuit iniri~nsferred.
Where tlui trial of a suit wiis commenced by a Subord'ujiito Judge, aiul then
transfcri'cd by tlic District Judye to his own flle vinder h.  of the Civil Proceduru

. _* First Appeal No. tH of 188i, from a dccrco of (i. J. Nicluills, Esq., Ofliciat-
«iiig Diistrict Judge of Azamgurli, datod the 27Ih Juue, 1831
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Code, and the latter did not re-take the evidence, but dealt “vith the cage as it eame
to him from the Subordinate Judge, and dismissed the suit,~/te?rf that the District
Judge had not “ tried"” the case within the meaning of s. 25 of the Code.

The plaintiff in this case claimed Rs. 30, the price of a bullock
sold and delivered to one Raja Ram, represented in tlie suit by the
defendants. The trial of the suit was commenced bj the Subordi-
nate Judge of Azamgarh, and after he had taken evidence, the Dis-
trict Judge of Azamgarh transferred the suit to his own file, under
s. 25 of the Civil Procedure Code. The District Judogg did not
retake the evidence, but d(]Jalt with the case as it eame to him from
the Subordinate Judge. He found that the sale of the bullock was
not proved, and dismissed the suit. The plaintiff appealed to the
High Court.

Munshi lias/ii Prasad”™ for the appellant.
Munshi Sukh Ram** for the respondents.

The Court (Pbthbram, C.J., and Beodhurst, J.) delivered
the following judgment:—

Petheram, C. ] — We think that the appeal must be allowed,
and the suit tried again. The question is, whether it has been
tried. The trial was commenced by the Subordinate J»udge, and
the suit was then transferred bj; the District Judge to his own file
under s. 25 of tHe Civil Procedure Code. B j that section the Dis-
trict Judge had power to transfer and try it. Bat inasmuch as
the evidence was not taken before the District Judge, we do not
think that he has tried the case. The decree mast be set aside, and
the case remanded to the Court which has cognisance of suits of

the nature of the present one for trial on the merits.
Appeal alloroed.

Before Shb* W. Comer Pctheram, Kt., Chief Justice, and Mr. Justice Brodhursi,

AZIMAN BIBI AND AUOTHEB (PIAINTIFFS) v. AMIR ALT AND OTnEKS
CDeFUMDAMTS)*.
Pre-emption—Mortgage hy conditional sale— Wajib'uha,rz~"" Transfer 1V of

1882 (Trarafer of Property Act), s. 58{jjjg'

A danse in the wajib-ul-arz of a village gave a right chcpre-euiption in roa-
poct of * transfer” by the sharers of their rights and interesis by sale and mort-
gftgO n

' Second Appeal No. 35 of 1884, from a decree of Rai Haghnnath Sahai,

Sal'ordinate Judge of Gorakhpur, dated the 27th Angnst, 1883, roverfsing a decree
of Muhammad I M z iiulvim, EuusiE of Bausgaon, dated the 38tii Jvme, 1883.
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