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‘ -  PIIULCHAND AND 0TI1BR3 (Defendants) v ,  MILLEli (PLAiNTrFr).*

Statute 11 «?ui! 12 Vic.,c. 21, s. 2-1— IimUent— Voluntary transfer.

On the 12f.li March, 1831, a Ann, the piirtncrs of which were snbseqnentlj, 
within two months from that date, adjvulifiated iiisolvonts nmlor H  and 12 Vic, 
c. 21, suapemlcd payment. On th« night of tho previous clay, tlie 11th March, 
one of tho cteditors of tho finn, tho impending bankruptcy of the firm having be 
comc known, urRcd the latter to malco over a part o£ their stock-in-trade as security 
lor t)jo debt, and to this tho insolvents consented. The only pressure which ap
peared to have been exercised was that, on the 11th March, security was deman- 
ded from the inscdvonts.

Jkld that there having been no pressure which could not be resisted, and no 
legal proceedingH hnving existed against tlie insolvents, or which they could hare 
feared, tho transaction waa a voluntary transfer, and therefore void under s. 24 
of 11 nnd 12 Vic., c. 21.

The suit out of wliich tin's appetil aroso w.as brought by the plain
tiff as the official assignee of tho estate o f a firm trading at Calcutta 
and Cawnporo. This firm, which carricd on busiuess at Cawnpore 
nnder tho style of Paratnsukh-Sheolal, was adjudicated insolvent on 
tho 2Gth Marchj 1881. Tho defendants in the suit were Gansham Das 
and Keshtib Deo, the proprietors of the firm of Gansham Das-Ke- 
shab Deo, liardat, their gomashia, and Phulchaiid, tho proprietor 
of the firm of Phiilchand-Makhan LaL It appeared that on the 
llth  March, 1881, it became knoAvn in Cawnpore that the firm of 
Paramsukh-Sheolal was insolvent. On the ni^ht of that day, about
11 p.m., tho firm o f Paramsukh-Slieolal agreed to deliver a portion 
of their stook in trade to the agent of tiie firm of Phulchand- 
Makhan Lai, in part payment o f a debt due by tho former firm to 
tho latter. Carts wore ladou with piece-goods, and were about to 
leave the premises of Paramsukh-Sheolal, wlien tho gomtishta of 
tho firm of Gansham Das-Keshab Deo asked for some o f tho stock 
also as security for a hundi held by them, and accepted by the 
firm of Parainsukh-Sheohil, and in respoct of which it was imcer- 

t  tain whether it had been honoured. Ifc was accordingly agreed
f!'! that tho firm of Gansham Das-Keshab Deo should retain tho goods,
i'; making them over to the firm of Fhulchand-Makhan Lai, in tho

event of the hundi having been honoured. On tho following day,
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* Second Appeal No. J477 of 1883, from a decree of A Sells, Esq., District 
Jixdge oi CftWDpore, dated the 31st July, 1883, modifying a decree of Maulvi Fairid- 

Suboi'diaat  ̂Judge of Cawnpovc, dated the Slut March, 188U.
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the 12th March, 1881, the firm of Paramsnkh-Sheolal stopped 
pcayment. Two or three days later the goods were delivered to the phoxcha.nd''
firm of Phulchand-Makhan Lai, the hundi having been honour- »

1 Miller,ed.

The plaintiff in this suit claimed to recover from the defendants 
tho goods in question, or their value, and damages for their wrong
ful detention. The Court of first instance (Subordinate Judge o f 

Cawnpore), for reasons which it is not material for the purposes o f 
this report to state, dismissed the suit. The plaintiff appealed to 
the District Judge, who held that the plaintiff was entitled to 
recover the goods, as the transfer of theni was void under s. 24, 
c. 21, 11 and 12 Vic. The District Judge observed as follows: —

“  Of course the delivery was^the result of pressure, but virtually 
it must still be regarded as being an absolutely voluntary delivery.
Now this delivery was certainly made within two months before 
the bankrupts on petition under o. 21, 11 and 12 Vic., were adjudi
cated insolvents (26th March, 1881). Accordingly, if made by tho 
bankrupts, when ‘ in insolvent circumstances,’ it becomes void, ag 
against the insolvent’s assignee, under s. 24 of that statute. Now 
I imagine that to meet the condition indicated by the te rm ,‘ in 
insolvent circumstances’ , it is not necessary that a firm should 
actually have stopped payment and suspended business, but that it 
is simply required that they should be unable to meet the demands 
made upon them, and this must unquestionably have been the posi
tion of the bankrupts at the time this delivery was made, for it is 
said to have occurred about 10 or 11 p.m., on the last night of the 
existence of the business. It took place on the night of the 11th 
March, and the firm suspended payment on the 12th. It was not 
a delivery made in the ordinary course of business, but a delivery 
in part payment to one creditor in preference to the general body ; 
and further, as an actual transfer it dated even after the firm had 
suspended business. When the goods were handed over to Gansham 
Das, it was not an out-and-out transfer ; they were simply given 
as security, and the actual delivery to Phulchand-Makhan Lai did 
not take place till some days after. I am of opinion therefore that 
the transfer was unquestionably void, and within the meaning of 
s. 24 of the lasolvency Act even fraudulent,”  ' 1
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18?!' TIio .District. J tid go  in th o  e v e n t  pjav0 the p la in t i f f  a decreo
' ^  aiTtiinst the firm  of Fhiilcliancl-M akliaii L a i  for Tls. 1 , 1 9 8 ,  th e  valu e
P h u l c u a n u  «  . 1 1 n P ,

o f  the frooda, and (Usinissod tho suit  as asranist tho otiior d e ieu d a n ts .
M i l l e r ,

Tlio defondants a g a in st  w h o m  tho suit w a s  decreed  appealed  to 
tho H i^ h  C ourt.

JIunshi Sukh Ram, for  tho  ap p ellan ts .

T h o  Junior (lovarnment Pleader (B ab ii  Dioarha JSath Banarji) 
and M r .  E. C. F, Gfeenway, for the rottpondcnt.

T h e  C ourt ( P k t h i d i u m , O .J . ,  and liuO D iiuuST, J , )  delivered the  
fo llo w in g  ju d g m e n t  : —

PioTilKUAiAr, C.J.— W o  th in k  that this appeal m u B tb o  d ism issed .  
T h o  q u e 3l io n  is, w hothor a tran saction  betw een certain  inso lvents ,  
or persons w ho sh o rtly  a fterw a rd s  w ere a d ju d ic a ted  in so lv e n ts ,  and  
o n e  o f  their creditors , is void . T h e  a n sw e r  to this q u e stio n  dep en d s  
oil w b a t  are tho proper in fere n ce s  to bo d r a w n  fro m  the facts . T h e  
facts are, th a t  o n  tho 1 2 th  M a r c h  the inso lvents  su sp e n d ed  p a y m e n t .  
O a  the n ig h t  o f  tho previous d a y ,  tlio l l t h  M a r c h ,  tho cred itor ,  tho  
im p e n d in g  b a n k r u p tc y  o f  tho in so lv en ts  h a v i n g  b e c o m e  k n o w n ,  
u r g e d  tho latter to m a k e  o v e r  a p a rt  o f  their s to c k -in -tr a d e  as 
secu rity  for tho d eb t ,  and  to this the in so lven ts  co n se n te d . N o w ,  
w as this a v o h in ta r y  tra n sfer?  b ecau se  i f  it w o re ,  it  is void  under  
s. 2 4  o f  U  and 1 2  V i c . ,  c. 2 1 .  A l l  that appears is ,  that o n  tho l l t h  
M a r c h  security  w as d e m a n d e d  from  tho in so lv e n ts .  T h e re  w as no  
pressure w hich co u ld  n o t  bo resisted. T h e re  wero no lega l proceed
in g s  a g a in st  tho in so lv en ts  e x is t in g ,  n or  co u ld  th oy  h a v e  feared a n y ,  
as th e y  m u st  h a v e  k n o w n  that on tho fo l lo w in g  d a y  th e y  w ould  
stop p a y m e n t.  U n d e r  those c ircu m sta n c es , w o  a re  o f  o p in io n  that, 
tho transfer was a v o lu n ta r y  one.

Appeal dismissed,

-£,0 - lielore Sir W'. Comer fetheram , K l,,C h ie f Juiiict^antl M r. Justice lirodhursl,

, 14. BA.'1>JIU N A IK  ( P i . i i N T i F F )  V .  LA K III  KUAR A N u  a n o t u b u  ( D e i ’k n u a n t h ) . *

jjli Tranijsr o f  m il— Civil Procedure Co(k, s, 2ii— Cuiirl to which null ia tranx/erreil
, declditiij nvit on evide.nce taken by Court from  which xuit in iri^nsferred.

Where tlui trial of a suit wiis commenced by a Subord'ujiito Judge, aiul then 
transfcri'cd by tlic District Judye to his own fl!e vinder h. of the Civil Proceduru

■ * First Appeal No. t H  of 188i, from a dccrco of (i. J. Nicluills, Esq., Ofliciat-
: ' •iiig Diistrict Judge of Azamgurli, datod the 27lh Juue, 1831.
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