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‘~Should this appeal procoocl iiiitloi* Clu 42, or under Ch. 46,.
S. 62277

M a(ini 1Um”

_ Pandit: Ajuilhia Nath” for tlio hppollants.-
J\VA Lai-

Tlie following O[)inion was dclivored by tho Full Bench

PErnKUAM, 0O.J.j and OIldfiklp, Brodmtjrst, Maiimocp, and
.Duthoit, JJ.—Tliia appeal cannot ])rocood under S 622 of tlio Civil
Procedure Oodo, hecaiiao the Privy Council lian decided in Airiir
Jlassan Khan v. Shtl0 Baklmh Sintjh (1) (liat only questions relating
to tho jurisdiction of the Court can bo ontnrtaincd under that

section. Tlie appeal will be laid before a Division Bcneli for orders-
luider s. 551.

:mr, APPBLLIVI'E CIVIL.

Ixmxiar;/ V2,
Ikforc Sir IK Comer relhitrani, Kt., Chtcf Jwticf, and Mr. IJmtlce Brodhmf.
KAULESIIAR PANUAY (Plaintiff) v. QIBDIIAIII SINGH amd anotiikr
(DUAVNDANTH >
JtirkdicUQn—Civil and JRevmuc Courts—Declaration that land is jMint\j}'"s sir and
dpfaidmi a Imm~lanilholdo.r and tmumt.

A Kftmindar okiined a deoldnitiou that ccrttiiu land was his sir, and thifc
the defendants were in possession thereof as hiw lessees. The defendants resisted

the chilm on tho ground that they were tenants of tlie laud at lixed rates,
and not lesHCos of it a« the plaintilFH sir.

7/citi that tho suit laiHcd the question wheUior the land wna «ir, in respect

»{ wliieh no occupancy-rightH couUl bo croiitpd except liy contract, and whether

of uoiitract, and one which’ wiis cogiiiaablo in tho Civil Courts.

The plaintiff in this suit, a zamindar, eluimed a declaration that
certain land was liis .n>, "Hhafc the defendants wore in posses-
sion tbereof aa cultivators under a lea3o granted by tlie plaintiff,
and that they should continue in pos.scssion of tho land by pay-
insnt of the rent entered in tho lease.”’' Tho dclence to tlio suit was-
that il\o defendants were tenants at Hxed rates of tlio land, and
not leasees of it, as tho plaintiff's air, and that ss tho relation of
landlord and tenant admittedly existed betweeii the parties, and
tho objoot of the suit was tho determination of the nature of tho
tenancy, tho suit was exclusively cogni/.ablo in tho Eevenuo Courts,

- First Appeal No. 52 of 18S', from a decrce of W, Barry, Distri
Judge of Jauwpur, dated tiie I1th January, I1SSi.
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The judgment of the lower Court {District Judge of Jaimpnr)
was in these terms r—

“ Tlie issue is, wbetlier the suit is cot!;nizable by the Civil
Court? 1 find that the two defendants, Banslochan Singh and
Girdhari Singh, are own brothers. Tlie plaintiff asserts that
this land is hia sir,, and that he has let it to Banslochan under
a lease, and taken a hak<iUyat from hiniv Baaslochan Singh is in
prison, and he does not defend the suit. Bat his brother, Girdhari
Singh, replies that the holdiog is hereditary, and not the sir of
plaintiff,’ that he knows nothing of the alleged lease ; and that the-
suit is not cognizable by the Civil Court.

““The plaintiffadmits that both the defendants are in possBssion ;
the relation of landlord and tenantiis thus established so the dis-
pute resolves itself into a dispute about the nature of the defendants™
holding; plaintiff asserts the land is liis sir, and that defendants
hold under a lease, and, of the defendants, Girdhari ignores the
lease, and asserts that his family has held the land for generations.
It is thus clearly a case for a Revenue Court. The suitis dismiss-
ed whith costs.”

The plaintiff appealed to the High Court, contending that the-
suit had been properly instituted in the Civil Court.

Munshi Hanuman Prasad, for the appellant.
Babu Jogindro iSath C/midkri, for the respondents.

The Court (Petheram, C.J., and B rodhurst, J.) delivered the
following judgment

Petheram, C.J.—We think that the appeal must be allowed.
The suit raises the question whether the land to which the suit
relates is sw-land. This is land in respect of which no occupancy
rights can be created except by contract. The pkin'tiff contends
that he granted a lease of the land to the defendants. The question
is, whether the land is sir-land, and the defendants are the plain-
tiff's lessees. The question whether the defendants are the plain-
tiffs lessees is a question purely of cO'tttract, and is o-ne which is

coo’nizable in th& Civil Courts.

Appeal allowed.
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