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Miirislii Ilaimman Prasad and Lala Jokhu Lai, for the respou-’ 
denis.

Tho Court; (PicTiiisuAM, C. J., and M a.iim:o o i ), J.) delivered 
tlio following jndgmc*nlt4

F ktiikkam, (J.J.— 1 tliink lliufc this ap]>3al must bo allowed. 
As I uiuloratand tlio matter, ilio ))t’iticipal and inttjrosfc are claimed 
at Us. 15,000 l)y culculatinj; compound iiiter(3st foi- a period of 
throe ywu’3, and siuipl(3 interest at Lis, per cent, from tlio
end of tliat period to tho diito of tho institution o f tho suit. Tlio 
terms of the bond aro rather m.)ro wide than 1 at lirst supposed, 
and they a|)pear to mo to amount to a covenant to pay interest at 
tho stipulated rato after tho ])eriod of throe years, so long as the 
principal remained due. Tho terms o f the bond Keem to brin;» it 
within tho esise cited by Mr. Uill ; and, if so, we are bound to 
folloAY tlu) decision in that case, liut our own view is the same. 
I f  tho bond contains an e.'Ci>ress covenant for tho payment o f 
interest at this rate, then the interest •will not bo affected by tho 
considerations of tho reasonableness or otherwise of the rate, be- 
caiise the amount was agreed upon by tho parties. It is also well 
Avithin what "would have been due to the plaintifl’, if he had taken 
tho account strictly on the terms apecified in tho bond. The appeal 
must bo decreed, and the <lccree will bo for the amount claimed in 
the plaint with coats.

M a h m o o d , j . — I am of tho same opinion.
Appeal atlowmt

FULL BENCH.

JBtfore S ir  W . Cm ner P e th e ra m , K t . ,  U k k f  Justvcr., M r .  Ju stice  O ld fid d p  M r .  Justice  
B ro ilh u rs t, M f .  Ju s tice  M ahiunod, and M r .  J u s tic e  D u th o ii.

I I A G N I  R A M  AND A NO Tu ic a  ( I ^ e f i s n d a n t s )  v . J I W A  L A L  a n d  o t i i k b s

(riiAlNTlFKH). *
JJi//h C ourt's  powers o f  rev i/iio u — C iv i l  P rocedu re  Code, s. 022.

In a suit to enforce the right of pre*emption in respect of a uflufrnctunry morfc* 
gage of immovftallo ptoporty, tho plunt.ilfrt nlkgod that tlia coimidoratioii-money vfa* 
less than that staled in tho mortgage-clcod. Tho Court of Urufc instance gave tho

• Second Appeal No. 1738 of 1884, from a dccreo of H. G. l^earae, Ehq., 
Offig. Dislruit Judge of Maiupuri, dated the .'5th September, 1884, afflrming a  
decree of Mrtulvi Abdul BttbitJIilifta, Bubordinatc Judge of Alw|)an, dated the 
lUh July, 1884.



plaintifts a decree for posaession of the property, on payment of an amount lees 1S85 
thau that mentioned io the deed; and this decree was affirmed on appeal. The 
mortgagees appealed to the High Court on the following grounds :— '• (i) Because it Ram

was for the reapondenfca to prove that any portion of the consideration was not paid. j
(ii) Because the lower Court has not considered the evidence of the appellunte.
(iii) Because the finding of the lower Court is based on coniecfcure.”

B.eld, on the question whether, such grounds not being grounds on which a 
second appeal is allowed by Chapter 42 of the Civil Procedure Code, the appeal 
should not proceed rather under Chapter is, s. 622 of that Code, that the appeal 
could not proceed under s. 622 of the Civil Procedure Code, in conseq̂ uence of the 
decision of the Privy Council in Amir Ilassan Khan v. Shco Bakksfi Singh (1) that 
only questions relating to the jurisdiction of the Court could be entertained under 
tliat section.

This was a reference to the Full Bench arising out of tho fol­
lowing facts. The plaint!fifs in the^case saed to enforce the right 
of pre-emption in respect of a usufructuary mortgage of certain 
itnmov’eable property. They alleged that the consideration-moaey 
was less than that stated in the mortgage-dead. The Court of 
first instance gave the plaintiffs a decree for the possession of the 
property, on payment of an amount less than that mentioned in 
the mortgage-deed. Ou appeal by the mortgagees the appellate 
Court affirmed this decree. The mortgagees preferred,a second 
appeal to the High Court. The grounds of appeal were as 
follow :—

“  (i) Because it was for the respondents to prove that any 
portion o f the consideration was not paid.

(ii) Because the lower Court has not considered the evidence 
of the appellants.

(iii) Because the finding o f the lower Oonrt is based on 

conjecture.”

The appeal was admitted under s. 551 of the Civil Procedure 
Code. The appeal came on for hearing before Petheram, C.J., and 
Duthoit, J. The learned Chief Justice being of opinion that the 
(rrounds of appeal were not grounds on which a second appeal is 
allowed by s. 581 of the Civil Procedure Code, and that therefore 
the appeal would not lie, and that the appellants should conse­
quently seek their remedy under s. 622, the Bench referred the 
following question to the Full Bench :—

(1) I. L. B., 11 Calc., 6.
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M a (jni  I U m  ̂

J]\VA L a i -,

‘ ^Should this appeal procoocl iiiitloi* Clu 42, or under Ch. 46,. 
s. 622?”

Pandit: Ajuilhia Nath^ for tlio hppollants.-

Tlie following 0[)inion was dclivored by tho Full Bench

PErnKUAM, O.J.j and O l d f i k l p ,  Brodmtjrst ,  Maiimocp, and 
.Duthoit ,  J J .— Tliia appeal cannot ])rocood under S; 622 o f  tlio Civil 
Procedure Oodo, hecaiiao the Privy Council lian decided in Airiir 

JIassan Khan v. Sht!0 Baklmh Sintjh (1) (liat only questions relating 
to tho jurisdiction o f  the Court can bo ontnrtaincd under that 
section. Tlie appeal will be laid before a Division Bcneli for orders- 
luider s. 551.

T H E  I N D I A N  L A W  R E P O R T S .  [ V O L .  VUi
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APPBLLiVl'E CIVIL.

Ikforc Sir IK. Comer relhitrani, Kt., Chtcf Jwticf, and Mr. Jmtlce Brodhm f. 

KAULESIIAR PANUAY ( P l a i n t i f f )  v .  Q IBD lIAlll SINGH amd anotiikr
(DuPMNDA'NTH).*

J'tirkdicUQn—Civil and JRevmuc Courts—Declaration that land is jMint\j}''s sir and 
dpfaidmi a lmm~lanilholdo.r and tmumt.

A  Kftmindar okiined a deoldnitiou that ccrttiiu land was his sir, and thifc 
the defendants were in possession thereof as hiw lessees. The defendants resisted 
the chilm on tho ground that they were tenants of tlie laud at lixed rates, 
and not lesHCos of it a« the plaintilFH sir.

7/citi that tho suit laiHcd the question wheUior the land wna «ir, in respect 
»{ wliieh no occupancy-rightH couUl bo croiitpd except liy contract, and whether 
th« dtjfundanta wore tho plaiiitiifrf leH.sees, and that thin was a question purely 
of uoiitract, and one which’ wiis cogiiiaablo in tho Civil Courts.

The plaintiff in this suit, a zamindar, eluimed a declaration that 
certain land was liis .n>, ^Hhafc the defendants wore in posses­
sion tbereof aa cultivators under a lea3o granted by tlie plaintiff, 
and that they should continue in pos.scssion o f tho land by pay- 
insnt of the rent entered in tho lease.” ' Tho dcl’ence to tlio suit was- 
that il\o defendants were tenants at Hxed rates of tlio land, and 
not leasees of it, as tho plaintiff’s air, and that srs tho relation of 
landlord and tenant admittedly existed betweeii the parties, and 
tho objoot of the suit was tho determination of the nature of tho 
tenancy, tho suit was exclusively cogni/.ablo in tho Eevenuo Courts,

• First Appeal No. 52 of 18S'i, from a decrce of W , Barry, Distriot' 
Judge of Jauwpur, dated tiie llth  January, ISSi.

(I) I..L, E , U  Uidc.


