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Before. Sir W. Comer Pethtram, Kl., Chief Justice, Mr. Justice Old/ield, Mr.Jua- 
iic$ Brodhurit, Mr. Juiiice Mahmood, and Mr, Justice Dvthoit,

In tu b  matteu op DURQA CHARAN, PiiEADitu, and a. 12 off A ct XVIII
OB' 1879.

A c iX V llI  oj 1879 (The PniclilionnrH' Act), s. 12—Conviction of PUnder of 
criminnl offence—Case reported to the IJiijh Court—Argument allowed to shout 
that conviction loas illeijal.

A Districf. Jndpo rcportoJ to tlie High Court for orders the ease of a plearler 
who had been conviclcd of cheating uniler s. 417 of the Penal Code, and who, in 
th«j o|)miou of the District Judge, was unfit to ho allowed to practice.

Upon the hearing of the case, ĉ ounsol was permitted (o go behind the convic­
tion ia order to show that the acts of the pleader did not amount at law to the 
ollKncc of cheating.

Tills Avas the case of a pleader, who Imd been convictocl o f 
clieating, under s. 417 of the Indian Penal Code, wliieh was report­
ed to the High Court for orders, under Act X V III  of 1879. Tho 
District Judge making tho report was of opinion tha tthe pleader 

was un f̂c to bo allowed to practice.

It appeared that tho pleader had been oonvicted of cheating 
by a Magistrate, and sentenced to pay a fuio of Us. 200. On 
appeal to the Court of Sc.snion, tho conviction and sontenco wero 
affirmed, and an applicaiion I'or revision, which came before one of 
the Judges of tho High Court, was njjeoled.

The Dislrict Judge’ .•=» report of tho case came before Oldfield and 
Mahmood,JJ., W'ho, being of opinion that it was desirablo that 
tho case should he disposed of by the Full Bench, referred it accord­
ingly to the Full Bench.

Mr.' T. Conlan, for tho accused.

Mr. Co7ilan.— If 1 am permitted to go behind the convietion, I 
can show that Babu Darga Charan committed no offence at law.

[pETHBEAM, 0 , J .— 1 think you are entitled to go behind it 
in order to show that._

Mr. Conlan then contended that the acts of Babu Durga Charan 
did not amount at law to the offence of oheating.



At the conclusion o f the argument, their Lordships delivered 8̂85
the following o p i n i o n T ~

®  Il» THU M i T -

P eth k ram , C. J., and O ld f ie ld ,  B rod h u rsT j M ahm ood, and 
D d t h o i t , JJ.— W e do not consider that Durga Charan, p lea der , Pikadbr.
ehould be either suspended or dismissed under s. 12 of Act X V II I  
o f 1879, and the Judge may be informed accordingly.
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Befart Sir W. Comer Petheraiii, Kt,, Chief Jus.ticct and Mr, Justice Bfodhurtt, 
LACIIMI NAIIAIN a n d  a n o t h e r  ( D e f e n d a k t s )  v . MANOG DAT

(P la ik tiff)  '  .

Pre cmpiion— Wajib'ul-arz—-'' Transfer"— '* SaUr

Oa the 1st September, 1881, L and I\ entered into an agreement (which ^as 
duly registered) with B, that in consideraiion of their bringing a suit for 
reeorery of a twelve-annas share in a village which B claimed by right of inhe­
ritance against G, they should receive a luoiety of the share, L  and R found 
funds for the prosecution of two suits in respect of the share, which on the 6tli 
April, 1S82, were compromised, B getting one anna and three pies out of the 
twelve annas originally claimed by her. In that cocnpromise, B stated as fol­
low s:—“ I make over one anna to L  and R my partners, in lieu of the prosecu­
tion of the two cases. I, the plaintiff, shall remain in possession of the remaining 
three pies.”  Meanwhile, on the 3rd Septenaber, 1881, G had sold three aunas out 
of the twelve annas share to M. On the 3rd April, 1883, M brought a suit against 
L  and i?, claiming the right of pre-emption in respect of the one anna which 
they had acquired from B, on the allegation that the transfer of the share had 
taken place on the 5th April, 1882. This claim was based on the wajib'ul-are 
of the village, which gave a right of pre-emption to tlie co-sharers of any sharer 
■wishing.to “  transfer” his share.

FeW that the compromise of the 5th April, 1832, was only a re-adjustment 
of the amount of the interest in the share between B and L and i ? ;  that the teal 
transfer to L  and R was given effect to on the 1st September, 1881 ; and that, 
this having been prior to the acquisition by M  of any right ia the village, he 
was not a co-sharer at the,time of the transfer ; and that he had consequently no 
right as against L  and R by way of claim for pre-emption.

T h e  plaintiff in this suit claimed to  enforce the right of pre­
emption in respect of a one-anna share o f a village under the 
following circumstances. On the 1st September, 1881, Bhagwanta, 
the daughter of Reoti Ram, who claimed as heir to her father a

1885 
January 16.

* Second Appeal No. 34 of 1884. from a decree of Rai Raghunath Sahai, 
Subordinate Judge of Gorafehpur, dated the 27th August, 1883, reversing a decree 
of Sayyid Muhammad Mir Badsbab, Maasif of Baosi, dated the 14th Juoe, 188S.


