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m Munfful Ferdad Dichit Grija Kant Lafiiri (1) "overns this 
cusc. Tho jii();,nnout,-ilel)t()r caiinoi now objoot to the execution of 
tlio Jocrco Ijy ilio iippellanis (or their shares. Tho orders ol the 
Courts bolow aro act aside, and tho case roinanded to the first 
Coui't lor disposal. Costs to follow tho rosult.

Appeal allowed,

IJefiivc Air. Justice OUJieU and M r, Judivc JJutholt,

rilAOI LA.L ( I ’ L .v iN T i i ' i ' )  V .  MAXWKLL a n d  o t h k k h  ( D ici’UNDa n x b ) . *

Stt-o(y—Civil Proctulure ('ode, s. I l l —“  Ascertained" sum—i-ict X  V of 1877 (iuni* 
ialion Act)t liiJ, sch. ii, Nos. f/2, 53, 83.

A siiil was brought by F  agninyt tlic Elgin Mills Oompiuiy for recovery of 
the pricj? (»£ woutl Bupiilied umlor two contrnets, cuch of whicli contained a cliuiso 
by which tho plaiutiiE CDUtractcd to indemnify tho defendants for loss arising; 
by nuiHon of failure on bis part to aupii^ the Avood as, contracted for. No wood 
was BuppUed after the 1 1 th November, 1879. Tlio anit was brought on the lOtU 
October, 1882. In January, 188 ,̂ the partners of tlie Elgin Mills Couipauy 
were, ou theii: own application, brought upon the record as defendants. Tho 
dofendauta claimed a scfc-oil; as damages for loss incurred by tho plaintilT’si 
fuiluro to supply all the wood contracted for, such loss having arisen on the 25th 
October, 1879, and subsequently.

JJel'l thiu art. f)3, and not art. 52, sch. ii of the Limitation Act was a])plica-' 
ble to the plaiutiiT'H claim, tho iuteiition of tho parties having been that the 
price of wood was not claitnuble as of right on the date of its being supplied, 
but rather when tlie contract \\as completed by the whole wood being supplied, 
or vvlien tlie contract came to an end.

Held that although, taking the word " ascertained”  to mean “ liquidated,” ' 
the claim of the defeiidauts for diimagcB would not come witliin the meaning of' 
asot-olf under s. 11 1  of the Civil Procedure Code, that section was one regulating, 
procedure, and was not intemhid to tiiko away any right of set-off, whether legal 
or equitable, which parties wovild have had independently of its provisions; that 
tho right of set-off would be found to exist not, only in Closes of .mutual debts 
and credits, but alno where tlic cross-demands arose out of one and. tho same 
transaction, or were so connected' in their nature and circunistances as to make 
it inequitable that the plaintill should recover and the defondivnt be driven to a> 
cross-suit, and that as, in the present case, tho claim sprang out of the same con
tract which the plalntifl! sought to enforoe, aiul could readily be determined 
iu the same B uit,  it was equitable that it should be so determined. Gauri Sahai 
V. itam Sahai (2), Kifituammy IHUai/ v. The Municipal Commissioner of Madras 
(3), and Kishor Chaud Champa Lai v. Hladhowji Visrav} (4)  followed.

lid'
CO u L. R., s Calc .51.; I .  8 Ind. Ap.,123. (2) N .-J . I>. H. C. Rep, 1875, p.
CW 4 l̂ vep., 120. „ ■  ̂ (-1) L L. K., *1 Bom,, 407.
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Held that the law of limitation applicable to the set-off was art. 83, sch. ii 
of the Liinitatioii A ct ; that limitatiou would run from the time when the plain- ‘ 
tiff was actually daiunified, and should bo reckoned to the date of the in.stitution 
o f the suit, and not to that of claiming the set-off, which was after the defendant’s 
names were brought on the record; and that the set-olEwas therefore in time. 
Walker v. Clements ( 1 ) referred to.

Per O ldfield, J.—That the excess of the eet-off in favour of the defendants 
over and above the claim of the plaintiff might properly be decreed to them, and 
that the set-off should be allowed, if at all, to its full extent, and not merely to 
the extent of defeating the,claim,

Per Duthoit, J.—-That although the set-off might properly be admitted as 
fin equitable protection to the defendants against being cast in the plaintiff’s 
ttuit, the defendants could l̂ot, fniliag the provisions of s. I l l  of the Civil Pro
cedure Code, be allowed to rapover a sum of money from the plaintiff, they having 
paid no court-fees on that a(’,count. •

Held that s. 22 of the Limitation Act*refers to case>i were a new defendant is 
substituted or added, and that when the partners of the Elgin Mills Company 
were brought on the record as defendants in January, 1883, there was no institu
tion or addition of new defendants, the defendants havhig been comprised in the 
designation of Elgin Mills Company, and at most what was done' was to correct 
a misdescription.

The fuots of’ this case are sufficiently stated for the purposes of 
this report in the judgment of Oldfield, J.

Mr. T. Conlan and the Junior Gover?iment Pleader (Babu Dioar- 
ka Math Banarji), for the appellant.

Bir. C. H. Hill, for the respondents. j
O l d f ie l d , J .— This is a suit by the plaintiff against the part-, 

ners of the Elgin Mills Company, for recoverj’- o f the price of wpod 
supplied under two contracts dated the 22nd October, 1878, and 
27th July, 1879. A  certain amount of firewood was to be supplied 
by certain dates, and each contract contained a clause by which 
the plaintiff eontfacted to indemnify the defendants for loss arising 
by reason of failure on his part to supply the wood as contracted 
for.

It is admitted that the plaintiff did not supply all the wood con
tracted for, and as a matter of fact tfie defendants did not keep him 
to the strict tertns of the contractsj but received wood after the 
dates specified in the contracts had expired, and it appears that the , 
plaintiff received payment for what lie supplied from time, to ti îne, ;
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and on tho 11th November, 1879, lie presented a bill to the res- 
P*̂ Mdenta for Us. 1,307-10-9 alleged due to him on that date, and 

^  was met by a counter-claim on the defendants’ part for a sum duer
for damages in consequence of his failing to supply wood. After 
that date no further wood was 8up})lied, and it is admitted that the 
plaintilF failed to supply all the wood contracted for.

Tlie present suit baa boon brought on the 10th October, 1882, 
to recover the above sum of Hs. 1,367-10-9 with interest.

There is no dispute that the above sum was duo for wood sup
plied, but the defendants, who are proprietors of the firm, ])leaded 
that they wore made defendants after the period of limitation had 
expired for bringing this suit, that some of the items composing the 
claim are barred by limitation^, and they claimed a set-off as 
damages for loss incurred by the plaintitfs failure to supply all the 
wood contracted for.

The lower a|)pellate Court, modifying the decree of the first 
Court, has held that the plaintiifs claim is not barred by limitation, 
but that the set-off was properly claimable by the defendants, and 
in consequence it dismissed the suit. The plaintiff has appealed, 
and there aVe cross-objections on the part of the defendants.. The 
plaintiffs appeal is directed against tlû  order allowing the set-ofF, 
and it is contended that the claim for damages is not one which 
can be set-off under s. I l l  o f the Civil Procedure Code, it not beinor* O
an ascertained sum of money legally recov(;rablo.

Taking the term “  ascertained ”  to mean liquidated, that is, in 
a claim for damages to mean a case where a certain sum has been 
anrreed upon as the just amount of damages sustained, the claim 
will not como within the meaning of a set-otf under s. I l l ; but it 
has been held by this Court in Gauri Sahai v. Ram S'lhai (1), 
following a ruling of the Madras High Court in Kistnasamy Pillm j 
V. The Municipal Commissioner o f Madras (2), and by the Bombay 
High Court in Kishor Cliand Champa Lai v. Madhowji (3), that 
this provision in the Code is one regulating procedure, and not 
intended to take away any right o f set-ofF, whether legal or equit
able, which parties would have had independently o f its provisions, 
and that the right of set-off will be found to exist not only in oases

(1) N.-W. ?. H. C. Rep., 1875, p. 157. (2) 4 Maa. H. 0, Rep., 120.
(3) 1. L. R , 4 Bom., 4|}7.
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of mutual debts and creditsj but also where the cross-demands arise 
out of one and the same transaction, or are so connected in tlioir p iu o i  L ai. 

nature and circumstance as to make it inequitable that the plaintiff 
should recover, and the defendant be driven to a cross-sdt. And 
so, in the case before us, the claim springs out o f the same contract 
which the plaintiff seeks to enforce, and can be readily determined 
in this suit, and it is equitable that it should be so determin
ed.

There is another objection that the claim by way o f set-off is 
barred by limitation, but this has no force. The loss which arises 
from the defendants being obliged to purchase coal in place of the 
wood not supplied was incurred on the 25th October, 187-9,. and 
subsequently. The law of limitation applicable is art, 83, and limi
tation will run from the time when the plaintiff was actually dara- 
nifiod, and will be reckoned to the date o f the institution of the 
plaintiffs suit, and not to that o f claiming the set-off^ which was 
the 14th January, 1883, after the defendants’ names were brought 
on the record,— see Walker v. Clements {[) ,— and the set-off is in 
consequence within time. The other plea that the defendants waived 
their right to damages is not made good. ,

The appeal of the plaintiff therefore fails* The first objection 
on the part o f defendants is to the effect that, inasmuch as they 
were not made defendants till January, 1883, the suit is barred by 
s. 22, Limitation Act. It appears that the plaintiff made the Elgin 
Mills Company defendant, and upon the application of the defend
ants, who are the partners in the firm, they were brought on the 
record as defendants. S. 22 refers to cases where a new defendant 
is substituted or added. In the case before us there has been no 
substitution or addition of new defendants; the defendants were 
c o m p r i s e d  in the designation of the Elgin Mills Company, and at 
most what was done was to correct a misdescription, for which the 
plaintiff cannot be blamed, seeing that the defendants trade under 
the designation of Elgin Mills Company, and he was not in a posi
tion to know who the partners were.

The next objection is, that all items of the claim for wood sup
plied prior to three years antecedent to the date of institution of

(1) 15 Q. B., 1046.
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suit ai’G barred by f\rt. f>2, Liinitation Act, the limitation n inniiig ’ 
from  tlio date oFdolivory o f  tho ojoods.

It api)onr3 to mo, bowovor, that, tho intontlaii o f tho parties was 
that tliB-prico of tlio wood was not claimable as of rigbt on tho date 
of its boin^ siippHod, but rathor when the contract was complctodj 
by tho whole wood lioinrf supplied, or when tho contract came to 
iin end. I would ap[)ly art. 53, and hold that no portion of tlier 
])hiintifr.s claim is barred by liniitat.ion. Tho objo'c.tion on tho 
dofeiidanta’ part, however, that tho Court below should havo decreed 
in their favour the excess of iJieir set-oll' ovor and above the claiuj 
allowed to tho pliintiff is valid, for if it is rijLjbt to allow a set-off 
a,t u l ^ . i n  this, suit, it seems reasonable that it should bo allowed 
to its full extentj and not to admit it to the extent of merely d e f e a t i n / ;  

ti\o present claim. It should bo either allowed in full or not allowe(5 
at all, and I would so far modify the decree, and give a decree ia 
favour of the defendants against the plaintiff for Rs. 1,808-5-6. 
There is no dis|)ute in appeal before m  either as to the amount o f  
tho plaintifFs claim or that o f  the defendants lor damages.

The appeal of tho plaintiff is dismissed. Each party to bear 
their own ĉ osls in both Courts,

UUTiioiT, J. — I am agreed with rny learned brother upon all 
tho points raised iti this appeal and ohjoction, ex'cept as regards tho 
defendants’ objectioti that tiieir claim to roeov(n’ the difference 
between the amount of the set-oif and tlû  sum fomul to be duo to 
the plaintiiT should havo beou decreed. I am not propared to admit 
the validity of this claim. It ia, I think, clear tliat, not being liqinda 
eausiif tho set-off cmild not be claimed under the ])rovisions of a. I l l  

of the Code o f Civil Procedure; and this being so, though I am 
prepared to allow that the set-off may bo admitted as an equitable 
protection to the defendants against being cast in tho plaintifFs suitj 
I do not se’e how, failing the provisions of s. I l l  o f the Civil l^ro- 
cedura Code, the defendants, who have paid no court-fee^.on thia 
account, cart be allowed to recover a sum of money from tho plain
tiff. I would affirm the decree of the lower appellate Court, an^ 
dismiss the appeal and the defendants’ objection, both without costs.
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