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1584 Mr. 0. T. Spaiikifi ami Pandit Ajudhia Nalh, for tlio appollatit.
TNAIKH_KH Paiidil. SiniJdar Lai, for ilio respondent.
JA
V. The Court (O 1dfiicld aiul MAiiMoor), JJ.) dolivorod tlio follo'«v-
U madai. p e yeeee -
iHif gidjiinnit: —
O1dfikld, J. ;==Thn Siil)ordiniito Jnd”o liiis rojontod tlin a\var(!
on tlio nicro iliat, (liojirlillral.or parl.ial, tlio {rronnd.s
boiu~f iliat liis docisiou uvn”~ry, and kM lailiul io iako ovidonoo.

An award can only ho Hot Msido for (M)rrnption or inisoondnct But
tliorc! uro no suHi(n(Mit r{'asonH for anr“uininjc c.orrnptiou or tniscon-
(liuit; and in Llui absonc-i™ of any ovidcnon on tlicso |)oin(s tlio award
cannot 1)0 pot jisido. Tho doFt'ndiin!, afior liavin*; an;rood to rofor
to arl™MTration, and aftor tlio ord(!r of rofonnK”ii had hcon ina<lo hy
tlio Court undi'.r s. 508, couhl no* arhitrariiy and on no aunioionfc
ground withdraw from lun’ a<j;ro(ininit {P(">toiip>(\ NuAsiinvdtijtie v.
Manorkjt'f 4' To., 12 Moo, T. A. 13(*. Tho ohjoction thoroforo on
tho (hifi'udant's psirt, that tho rofornnco had boon rGvolc(?d, failsi.
Tho decroo is sot anido, and tlio ca™o will o baok to Uio Suhordinatn
Jnd”o to doturniino the oilier ohjoction takon to tlio award, and if
it faihs, to docroo in accorJauco with tho award; costs to follow
tlio result. = ,

Appeal aUoimf.

ISSj CIVIL 1M5VISIONAL.
J)term bet- 22.

Before Mr. Justice Oldjifhl ttuil Hfr. Jiixlii'r ii/tihniooil.
UANrTIINATII DAS (I'KTiTioNKii).". KA.l KIJMAU (Oitosith P jiktv) *

Cit'tl Vroc(. iHi» Cod«f «». 1Jth), 021 —Onh'r dfrrrt.—fjujb Ctiurl'n powtrt of
revif\wn,

Per OuijfiKT.n, 5.—When (niMiiiiul ilccroo 'h nmen»2(ul mider h, 200 of the
Civil Procfidiu'o Ctido, it ih luiH'inioil is tho iboicu- in tin* 8iiit; inul an iipjiea! llifire*
fore lies frotii it wjtU>r the prtiviHioiia of h 510, wlipn tlv; viilidity of tho nniond-
mtlitciui litt qucHtioiicd. Tiny luiilter of aiiu'iidinK m QM nmlor h, "00 doc-"
not Iy itself coiifttilutt! @WMiKe,” within the nx-iiuing of h @2 of tho Civil
cciiuro Code, but forniH part of the iiroceedingfl in ilie Huitin wliiuh the decrt'O is
miujc.

/I«}(/, Lhercforo, per Oi,nfiiir-D, J., that, where lin original docToo, which wna
appealable, maiia amotideil hy the Court of llrst itistiiiicy, undtT ». 200 of the Civil

. Application No. iJIO of 1884, for rfcTision muler h. of 1ho Civil 1 rocedurc

Code of an ovdur of Mnulvi Mubararaad Abdul Qi*y«ui, yuloruiu'Uo Judir«of
Bareilly, dtited the (3th May, 1834. J “
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procedure Code, the Higli Court had no power to revise such amendment under
s. 622 uf the Code.

B aohonath

Per Mahmood, J.— An order passed under s. 206 amending a decree is a se- D as
parate adjudication, and ia not merely a part of the original decree, and cannot n
alter its d'ite, and such an order is not appealable under s. 588 of llie Code. Such
an order, therefore, can be revised by the High Court, under s. 622.

I n this case a decree in a suit to enforce n rIMifc of pre-emption
was passed by tlie Subordinate Judge of Bareilly on the 24fcli
March, 1884, and the order contained in that decree as to costs
directed that the pleader’s fees should be calculated with reference
to the value of the claim as set forth in the plaint. On the 18th
April, 1884, the defendant applied to the Court to amend its decree
in regard to costs, on the ground that the pleader’s fees slio”™ be
calculated with reference to the g.ctual value of the property to
which the suit related. On the 6th May, 1884, the Court passed
an order as follows :—*“ In pre-emption cases fees should be cal-
culated upon the actual value of the property, and not upon any
other value. In preparing this decree, the value of the pro-
perty was not regarded, and fees were computed on the amount of
the claim. The decree should be corrected, and it is therefore
ordered that the original decree be amended, and after the copy
thereof has been amended, it may be returned to the applicant.”

The defendant applied for revision of this order to the HirrJi
Court. It was contended that the pleader’s fees had been wrongly
computed with reference to the actual value of the property,
and that the amendment of the decree by the lower Court was

not an amendment of the kind authorized by s. 206 of the Civil
Procedure Code.

The Junior Government Pleader (Babu Dwarka Nath Banarji)™
for the petitioner.

Munshi Suhh Ram, for the opposite party.

The Court (O1dfietd and Mahmood, JJ.) delivered the fol-
lowing judgments :—

O1dfield, J.—We have no power of revision, under s. 622 of
the Civil Procedure Code, in a case in which an appeal lies to the
High Court, We are asked here to revise an order made under
s. 206 for amending a decree. Now the decree as amended is the
decree ia the suit; an(fHherefore an appeal lies from it under the
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pi‘ovisioiis of s. 540, whou tlio validity of ijlio amondniGnt can Lo
gnostioned. An appeal, ihorofore, in ilio langiiafl;o of s. G22
lies in this oaso to tho Higjli Ovurt, and s. 022 has no application,

Tic cannot l)o said tliat idy matter of amending a docroo nndei*
s. 20G hy itself conatitntus a “ cafto” within the meaninnr of s. 622 ;
it sGonis to mo to form part of tho procoodin”s in tho suit in which

ihcdccroois made, and thodo j)rooeodiu;™.s togothcr form a ease in
which an appeal lies.

I would thereforo dismiss this application with costs.

M aiimood, J.—1 repjret that 1 am nnahlo to agree with my
hrotlicr Oldfield \ipou tlio <[Uostions of law which this ease in-
volve#-" Tlio facts which it is nocossary to mention are that, on
the 24th March, 1884,,tho >Suho«dinato Jiulgo of Bareilly passed
a decree in a enit for pre-emption, and snhB(H|nently, on tho 18th
April, 1884, tho respondent applied to tho Court to amend its de-
cree, on tho ground that it was defective in not awarding costs in
the manner required hy the law in this part of tho country. Tho
Subordinaie Judge took up tho case under fl. 20(;) of the Civil Pro-
cedure Code, and profoBsing to act under tho authority given by
the last pfiragniph of that section, pasi“cd an order on tho Cth
May, 1884,which is tho subject of tho present application on tho
Kevisional Side.

The’power which tho Court possesses of amending its decreo
was first created, at all events in tho present oxtonsivc form, by
tho Civil Procedure Codo of 1877, and it remained unaltorod by
tho Code of 1882. 13ut for this j)rovisiou the Court of first ins-
tance could not, after passing its docree, intorforo suo motu witli tho
order contained therein in regard to costs, mesno profits, or any
other matter connootod with tho suit. | have thereforo no doubt
that from the moment when tho dooree was passed, tho Court
became functiis officio. Now it is necessary to examine carefully
the terms of s. 206, which aro as follow Tho decree must
agree with the judgment ; it shall contain the number of tho suit,
the names and descriptions of the parties, and particidars of tho
claim, as stated in the register, and shall specify clearly the relief
granted or other determination of the suit.” Tho second para-

graph imporatively requires the Court to frjj'ne its docree so as to
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‘‘ state tlio amount of costs iacurred in the suit, and by wliai par-'
ties and in wbat proportions such costs, are to be"'paid.” In’ tlie
case before us, the words of the last paragraph are specially im-
eportaatlf the decree ia found -to be at variance with the judg-
ment, or if any clerical or arithmetioal error be found in the de-
cree, the Court shall, of its own motioh, or on that of any of the
partiefi, amend the deieree as to bring it into conformity with
tho judgment, or to correct such error ; proTided that reasonable
notice has been given to the parties or their pleaders of .the pro-
posed amendment.” Now in this paragraph there are three import-
ant points. The first is, that the powers referred to may be exer-
cised by the Court of its own motion ; secondly, they may also
bo exercised by the Court at the instance of either party”~~thirdly,
they cannot be exercised unless, reasonable notice has been given
to the parties. | understand the section to mean that when the
Court or the parties to a suit consider that the deoroe is at vari-
ance with the judgment, the Court can only amend the decree
after issuing such notice as may enable either party to prefer
objections. The section would not have imperatively required the
issuing of notice, if this proceeding under the section were not in
the nature of an adjudication, separate from the depree sought to
be amended.

A considerable part of the argument addressed to ua by the
learned pleader for the opposite party (respondent) related to
the question whether s. 206 of the Code should not be regard-
ed as merely ministerial, and whether a decree amended under
the section must not be taken for the purposes of appeal, &c.,
as dating from the time when the amendment was made. | am
of opinion that the contention has no force. In the first place
it is specifically provided by the immediately preceding s. 205,
that a decree shall date from the day on which the judgment
was pronounced, and after it is duly signed it becomes, and
must be regarded as a decree of that data. There is nothing in.
B.’206 to modify this imperative rule. Further, in s. 2 of the
Code, a “ decree” is defined as the formal expression of an adju-
dication upon any right claimed, or defence set up, in a Civil
Court, when such adjudication, so far as regards the Court express-
ing ily deoides tliesuit or appeaU”™ Now | lay particular stress
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upon ilio Itisti words wliiob 1 have juat read ; and it-appears to me
ihut there is no tbroo in the contention raised on belialf of the op-
posite |)arty tliat the decree of tlie 24th Maroh, 1884, did not de-
cide the case, so an to niuko the Court functus ojjioio. Once a
judgment is pronounced and the decree prepared and signotl with-
in the meaning of s. 205 of the Civil Frocedure Code, it becomes
a filial decree, which might form the stdject cither of an appcuil
or a review of judgment. It could not ho iuterfered with, altered
i)r amended by the Court which }aHsed tiio decree, if the last
paragraph of 8. 206 did not confor the especial power of amend-
ment to be exercised only after hearing the parties. 1 am therefore
oCopinion that the order passed under s. 206" was a separate adju-
not alter ita date. Then wo have boon referred to the ciiae'of
Gifl/a Prasad v. Sikri f'rasad (1), in which it was held that

an application to amend a decree which is found to be at
variance with the judgment, in accordance with the provisions
of s. 206 of the Civil Procedure Code, is an api)lication of
the kind mentioned in No. 178 of sch. ii of Act XV of 1877, and,
W such, subject to the limitation of three years.” And at the
hearing it was said that tiiis ruling made it impossible for.the
Court toamend its decree jifter three years. 1do not agree with
this. The Limitation Act relates to the action of parties, but not
to the action of the Court. If the Court shouhl be of opinion that
by reason of any clerical or arithmetical error, its decree doos not
carry the judgment into complete elfect, it may take up the decree
and amend it even after throe years or moro. Under the provi-
sions of the law as to revision, a decree cannot be revised if an
appeal from it is possible. By s. 206, as | understand it, the Court
lias power to amend its decree, oven if an appeal would lie there-
from, to this Court or to tlieir Lordships of the Privy Council, and
the time for the appeal had expired.

If we wore to hold that this order of the 6th May, 1884, was not

a separate adjudication, wo should be deciding in effect that after

severul years had passed, and after the time provided for an appeal

had long come to an end, the Court might take up its decree and so

amend it as to seriously aftect the rights of the parties whom it
(1) I. L. E, 4 All, 23, J ]
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coricerned. Kow we know that the only grounds recognized in s. 1884

20f) as justifying the Court in amending the decree are variance of
the decree with the judgment, or clerical or arithmetical errors. Da3
But what happened in the present case was that the original decree, R.U I;DMAK
conformably with Rule 59 of the collected Rules of the High

Court, awarded costa computed on the value of the amount claimed.

The rule is as follows The words, ~the amount or value

of the claim’ ia 1-lules 55, 56, and 58, mean the value as set forth

in the plaint, application, or memorandum of appeal, and where

conrt-fees are payable ad i”™aJoren™ according to which such court-

fees are paid.” The effect of this is that the costs in a suit like

the present must be calculated in the same manner as oourt-feeB

upon a valuation of the claim. In the present case, therefore, the

decree ordered costs in the manner prescribed, and that order has

been interfered with, not on account of a clerical or arithmetical

error, but because the Court believed that it was competent to pass

an order which is inconsistent with the Rules which this Court

has framed.

I amj therefore, satisfied that the order passed under s. 206 is a
separate adjudication ; that it is not appealable unde»s. 588; and
that a Court which goes beyond what is Avarranted by the last
paragraph of s. 206 may practically he altering the nature of the
decree. If such a course were allowed, any Judge, who (as some-
times happens) took an erroneous view of his own judgment,,
might say : “ | meant so and so by my judgment .upon this point,
and upon that,” and thus might make alterations going far beyond™
merely clerical or arithmetical corrections. The present petitioner’
eould not appeal against the decree of the 24th March, 18S4, for it
would be contrary to his interest to do so. His only grievance is
the order of 6th May, 1884, which wrongly amended the deeree™
and his only way to rewiove that grievance is by revision. The
power of revision under s, 622 of the Civil Procedure Code belongs
to the High Court only, and it was intended to be exercised iia
correction only of such errors as were not open to appeal- and with?
in‘certain specified limits. Then it is argued that an order amend-
ing a'dech(_a under s. 206 of the Civil Procedure Code, whethqr .
such order is right wrong, is not a case*™ within the meaning
of s. 622 of the Code, and ia therefore not subject to revisioB"

m38
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1884 What | have already said fully meets this contention, and | may
add that aa a matter of practice the ease of Gaya Prasad, to which
R aohdnath
D as I have already referred, shows that a Division Bench of this Court
v

Raj Kumab. has taken cognizance of such orders in revision, although it dis-
missed the application upon grounds which do not apply to this case.
Hero the order as to costs com))lained of by the j)etitioner is admit-
tedly erroneous and could bo rectified only by revision. The order
as to costs, as it stood originally in the decree of 24th March, 1884,
was corrcot, and the order of amendment passed on tiie 6th May,
1S84, was not justified by the provisions of s. 206 of the Civil Pro-
cedure Code, and was therefore nltra vires. 1 would set aside

that order, and allow the application with costs to the petitioner.

APPELLATE CIVIL.

1885 Before Mr. Justice OUlficld and Mr. Jusiice Mahmood.
January 15.

NANDA RAI awd another (Decukb-holdkrs) v. RAGIITINANDAN SINGH
(JUUOMENT-Drm’on). *
Execution of decree— Application by two of three joint decree-holders for pari execu-
tion of joint decree— Umitution— Act X V of 1877 {Limitation Act), sch, ii, No.
nQ—Acqtiiescence by judfjment-debtor in part execution.

A decree for money wnB passed in 1871, in favour of two persons jointly.
Tn 1883, the decrec-holders applied for execution thereof. By previous npplioff.
tions for execution made in 18T5, 1877, and 1880, the decrec-holders had sought to
recover two-thirds of the amount of the dccree.

Held that iimsnmeh aa the previons executions of the decree by some shnrer#
fortheir shares, wliether strictly allowithle or not, were ullovred, and no ohjectionn
at the time were taken to them, they wore good for the purpose of keeping th«
dccree alive, and that the judgment debtor could not now take exception to them
as not being applications lo enforcc tho decree within the meaning of the Limita-
tion Act. Mm/jul Penshad Dichit v, Grija Kant Lnhiri (1) followed,

Tho decree of which execution was sought in this case, which
was for money, and dated the 19th July, 1871, was passed in

favour of Gopal Uai and Jeo Rai jointly. They sold it to three
persons, named Sheodat Rai, Umar Bai, and Jageshar Rai. On the
29th November, 1873, these three persons applied for its execution”™
On the 5th February, 1874” the rights and interests of iSheodat Rai
,and Umar Rai in the decree were put up for sale in execution of a

- Second Appeal No. 64 of 1884, from an order of H. D. Willock, Esq., District

Judge of Azamgurh, dated tho Ifat March, 1884, atQrming an order of Maulvi Amin'
ud-din, Munaif of Muhammadabad Gohna, dated tho 22nd December, 1883.

(\) T L, K, 8Caw. 51; L. R., 8 InH/Af. 123.



