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as ossontialj tho rule will ordiiiarily be treated as a Jirectiou only. 
‘̂ Wliore, ”  writes Sir P. B. MaJi.\vell (Maxwell on the Interpt^e- 

tutim of Statutes, 2nd E Jitioii;, p. 459), “  tlio prtiseriplions o f a 
statute reiiito to the performance of u public duty, and to aftect 
witli iuvalidity acts done in tiogleet o f tiieiii would work serious 
general incouvenieuee or injustice to persons who Iiave no control' 
over those entrusted with the duty, without promoting the essen­
tial iuiiis  o f tho Leglslafcure, they seem to be genorally uadorstooti 
as mere inslruetiotis fur tho guidauca a,nd »"ov<jriimont o f those ou 
whom tho dut}'- is imposed, or, in other worda, as directory only,: 
The neglect of them may be penal in deed, but it does not aliecfc 
the validity of the act done in disregard of them.”  In this instance 
the plaint was originally filed in the Court o f the Mnnsif, 1j«t it 
was returned by the Munsif to Ate presented in tho Court of tb(j 
6-ubordiuute Judge- To send the plaiutiff back at this stage of tho 
proceedings to tho Muusifs Court would suruly bo most inequitable.

My answer then to the (juestion put to tlu3 Full Bench must be. 
that tho refusal of tho District Judge to entertain tho plea of de- 
i'ect in jurisdiction, in the circumstanees stated  ̂ is not  ̂ iu my opiu- 
ion, erroneous, bul correct.
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fiefore Sir IF, Comer Pelherain, Kt., QhUtf Jmtlce, Mr. Juntice OldJit’Jd,
M r .  Juatice, lirodhurtit, M r .  Justice Mufimoad, and Mr. Justice f.'uihoit.

811K0UAJ RAI ( P t A i N l w )  « . K aS H I  NATH mho o th k u s  (DimiNUANTS}.»

d o i l  Procedure Code, ss. 13, iH — lies jud ica ta— M atter d ircctlj and Huhdantialhj in
uiix — Meauinij of “suit” in a. 13.

S'suciJ A ' f o r  four bonds, alleging tha,L the same hud been satisfied. /iT bad 
fonncrly  sued S on two o f {huse bonds. S had alleged iu defence of Uuit .suit tluit 
those tw « bonjls, as also the other two, had been satislied. It was decided iu that' 
suit that uot one of the bonds had beeu satisfied,

Udd by Pexhuuam, C. J., and O ld fik ld , BaoDHaRsx, and Durifoir, JJ., that , 
the only issue iii the former suit whiuli had to be decided being whether the buudg 
on which that suit was broiiyht had been satisfied or not, the secoud suit was, 
uader s. 13 o f  tha Civil rrocedure Code, res judicata ouly iu respect of those 
bouda, and uot iu respect o f the other two bonda,

The Court which tried the former suit had not juritsdiclioa to try the sub* 
ecqucat auit.

ISSi 
DeciiinOer IS,

* Secjoud Appeal No. 167 of ISSi, from a decree of U. J. 1-eeds, Esq., District 
Judge of Groraldvpur, d.ited the l.'jit.h December, 1333, afriniiiujjr a deoiee of Rai 
BayUauath Sahai  ̂Sabordiaate Judge of Gorulchpur, dated the 2Ut March, 188^.
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1584 P e r  M a i i m o o d , J.—Tiiis being ao, if the word “ suit” Ins. 13 were tiikch
liLerjilly, it might, with some pltiuaibiiity, bo conteudod, that tliero was no rc.s

SiiJJORA j  lU i judieaia in rcspect of any of the bonds. Tho w'ord “ suil,” however, must be 
1' a u *̂ 'n  understood to mean sucli si nifttter as might have formed tiie Hubjeot of a separiiLo

suit independently of the special provirtiona of the Oivil Prueedure Code, such u0 
s, ‘J5, which enables tlie plaintilf to unite aevoral cauaea of uetiou in one and the 
same Buit.

Adopting this interin-etation, it was clear tliat the two bonds which were 
tlio Rubjcct of the former uuit could not be allowed to iorm Ihc subject of liligtv- 
tiou again,

A h to the other two bonds, which were not tho subjeet-nnitter of the former 
Kuit, they did not, in the former Huit, constitute a “ matter directly and sub- 
btaiilially in inHue,” within the meaning of tj. 13 ; and even if they were “ directly 
and substantially in iHsiue,” tlio deciHion in the former suit would not support tho 
plea of res j^vlicuta, boeauno tho Clourt which tried that suit was not a Court of 
juriedietion competent to try the subsequent suit iu which llie plea was raised.

T hu juiiiiitiil:'vn this CU30 sued "tlio dcftsiiJunts for tho delivery 
o f i’oui’ builds, two dated tho 7th Fiis Budi 1285 fuali, and tho 
other two (hitod, rospectively, the 12th Pus Badi and the 3rd Cluiit 
Budi 1285fasU. He chiimed ou the ground that the bonds hud beeu 
paid. It appeared tliat the dofendauts had foriuerly sued the plain­
tiff on the two bonds dated the 7th Pus Badi 1285 fasli. The plain- 
tilfliad sot up as a defence to that suit that he had paid those bonds 
as well as the other two bonds, datodj respectively, tho 12th 
Pu3 Badi and tho 3rd Chait Badi 1285 lasli. The Court by wiiich 
that suit was lioard (Muiisif) fixed as a point for decision “ whether 
the bonds in suit and other bunds have been satisfied or not,”  On 
this point it decided that the plaintiff had not paid the defendants 
anything in rospoct of the bonds, and it gave tho defendants a 
decree. This decree was affirmed by tho Subordinate Judge on 
appeal.

The defendants sot up as a defence to ihe present suit, inter 
alia, that the question whether the bonds had been paidi was res 
judicata. Both the lower Courts allowed this dofenoo.

In second appeal the plaintiff’ contended iu his memorandum of 
appeal that, inasmuch as the value of tho subject-matter o f tho 
present suit exceeded the pecuniary limits o f tho jurisdiction o f  
the Court which decided tho former suit, nothing whicdi that Court 
decided could operate in the present suit as res judicata. Tho Divi­
sional Bench (Mahmood and D uthoit, JJ.) liearing the appeal
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referred the case to tlie Full Bencli,. the order o f reference being 
a a follows :—

“  The suit from which this appeal has arisen was instituted in 
the Court of the Subordinate Judge, with the objeot of recovering 
four bonds executed at different times by the plaintiff in fa^vouc 
of the defendants. The suit was valued at Rs. 2^025, and the alle­
gation upon which the suit was based was, that the plaintiff had* 
already liquidated the debts to which the bonds related;

“  It appears that on a former occasion the defendants had sued 
the plaintiff on two of the bonds now in question, and had obtained- 
a decree on the l l th  March, 1882, from the Court of the Munsif,. 
who, with reference to the valuation of that suit, had juHsdiction 
to decide that case. In that case the plaintiff had set forth in: 
defence the same allegations as those on which he has now come 
into Court, and the issue raised in that case was identical with 
the one raised in this suit. The issue was in that case decided 
against the plaintiff by the Munsif, and the judgment was upheld 
in appeal by the Subordinate Judge on the 27th July, 1882.

The Subordinate' Judge, whilst holding that the present suit 
was barred by reason o f  the judgments in the former litigation^,, 
entered into the merits o f the case, and dismissed the suit. On 
appeal, the learned District Judge upheld the decree, and declined 
to enter into the merits, holding that the suit was barred by s. 13 
o f the Oivil Procedure Code, and for this view he has relied npon 
the ruling of this Court in Pahlwan Singh v. Risal Sivgh (1) and 
tlie ruling of the Calcutta High Court in Run Bahadoor Smgh v’ - 
Lucho Kooer'(2).

“  The plaintiff has preferred this second' appeal’, and Mr. Cbn^
Ian, who has appeared on his behalf, contends that the former suit 
having been disposed of by the Mimnf, the finding in-that case could 
not operate as res judioala, so as to bar the present suit, the valua­
tion o f which exceeds the jurisdiofcion of the Munsif. In support 
of his contention, the learned counsel cites the recent Privy Coun­
cil ruling in the case of M'isir Raghohardial v. Sheo Baksh Singh (3).

The point raised in this case is, no doubt, of considerable
iinpoijfcance and involves much difficulty. The ruling of this Court

(1) L L,*R , 4 All., 65. (2) I. L. R ,  6 Calc., 406.
(3) I. L. 11, 9 Calc., 439 ;,L. R , 9 Ind. Ap., 1D7-
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in tlio ease of Polilwnn Siiu/h doos not sippftfir t'.o Itnvo miic.]i 

cation to this cnsp, beeanao tlio Court wliich liad iloeided tlie former 
suit was competent to try tlin aniise(iuoTit suit wlioroin llie ])lea of res 
j u d i c a ta  was raised. In the pr(iS('iit c-aso the ■Oonrt which clccided 
t’ le i'onnor suit was tlio Conrl; o f tlio Mniisifj wlio, l)y roasoii oftho 
pooriniary limits of liis jiiri.sJiolion, would not ha.vo been competent 
to otiiortain the present suit. Tho ruling o f tlio Calcutta Ui^h 
Court, cited by tho learned District Jnd/ro, is, bowover, applicable, 
aiifi supports the view of tbo law lakcn by liiiu. But the rule laid 
down in that case niililatof? Jioainst tbo ruling o f  llie Privy CouiieiS 
cited by Mr. Conlat}, lu that case tbcir LordaliipH, in interpreting 
s. 13 oftho Civil I’ rocednre Code (Act K. of 1877), held that tho 
words “  Court of ronipelent jurisdiction”  included the moaning 
that tbo first C(uirt must not have ?)een precluded by tlie pecuniary 
limit of its jurisdiction from deciding tlio fjut’Stion raised in tho 
subsequent suit wherein res ' j i u U m fn  was pleaded as a bar, and that 
before the plea could bold good tho two Courts must possess jnris- 
diction concurrcnt as regards ibo pecuniary limit as well as the 
subject-matter.

“ In considering tbo qncstion it is important to notice that tlio 
body of a. 13 o f the Civil Procedure Code o f 1877 has re-nppeared 
in a modified form in the present Codoj and tho change of diction is 
very con‘-iderable. tho section stands, it would seem that no 
adjudication can form tho basis of tho plea o f re  ̂
the Court which decided tho former snit would be competent to 
decide the suit in which the plea is raised. In the present ciise,
out of the four bonds to which tho snit rehiies, two have already
been the subject of adjudication by tho Court o f tho Munsif; but 
that Court would not bo competent to try tho present suit. Tho 
question then is, whether the present suit, at least so far as it 
relates to tho two bonds, is not subject to tho riilo of res jvdicataf 
The langungo of s. 13 of tho present Codo is so general that it 
seerns doubtful whether it is not applicable to tho present case.
W e feel, howovor, some difficulty in adopting such a, view, Tho
present suit, as a 'Nvhole, is nndoubtedly beyond tho pecuniary 
limits of the Munsif’s Court, but it is so bceauso tho plaintilF, 
availing himself of the provisions of s. 45 o f the Civil Proceduro 
Codo, has joined several causes of action;, and lias thus included



in thfi snit the two bonds already adjudicated upon in the former ,
suit in the Munsif’s Court. T! ^Sheoraj R ai

“  In view of these considerations we refer the following qnes- kashi'nath. 
tioiis to the Full Bench :—  i

“  Is the present suit wholly or partially governed by the rule
o f by reason of the former adjudication betwemi the
parties ?”

BIr. T. Conlan and Rlunshi Snhli Ram, for the appellant. ;

Mr. C, Dillon and Munshi Kashi Prasad, for the respondents. |
(

Mr. T, Conlan.— The decision of the Mnnsif in respect of tlie i
bonds on which the suit in his Court was broncrht cai?not affect 
the bonds in respect of which there was no claim in his Court.
'MAnMOor, J.—  Do you not contend that, even in respect of i
the bonds that were sued on in the Munsifs Court, there is no res j
judicata, inasmuch as the Munsif could not have tried the present |
suit in respect o f all the bonds?! No ; I do not. I confine my |
argument to the bonds which were not sued on in the Munsif’sc5
Court.

Munshi Eashi P /’a.9a(/.—There was nn appeal frpm the Muu- 
s ifs  decree; the Subordinate Judge affirmed his decision. Evea 
if the Munsif was not competent to try the present suit, the appel­
late Court was. Therefore there exists everything which goes 
under s. 13 of the Civil Procedure Code to make a matter res judi­
cata. [D d th oit, j .  —The matter as to the bonds not in suit was 
not directly” in issue.J The issue framed by the Munsif shows 
that that matter was directly”  in issue.

The following judgments were delivered by the Pull Bench :—

Petheram, C. j . —W e are all agreed that the District Judge 
is wrong in holding that there is res judicata as regards the whole of 
the suit. The difficulty has arisen from a miseonception as to what 
was in issue in the former suit and what was alleged in evidence 
in that suit. The only issue in that issue was, whether the two 
bonds sued on had been satisfied. To prove this the defendant 
adduced evidence showing that all the bonds had been satisfied.
The Munsif found that the defendant had not paid anything. But 

' the only question v l̂iich the Munsif had to decide was, whether the
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1884 lionds snfid on in liis Coviri had boon paid. Tho answer to'the
L ibohaj Km slioiild Iherolbro Iw t.liat i:lio siiit, as rot^ards those bondm,

«• is res indimta, hut not as regards tho other bonds.
K a s i i i  N a t i i .  ' '

Oldfieli  ̂ and Brodhukst, f7J., cononrred.

IMahmood, J.— Tho iioinl, raisfid by tlio arirnninnt of tlie learned' 
counsel Cor tho appidlant is siniplo, and I am anxions to explaiiv 
thfil. I shonld noL have honii a party io tho nd'oronco had 1 not 
thon<H;t thui bis coiitcnition luiforo tho 1)1 visional l^onch was that 
the pl('a of res judical,a was not ap])li(;abio in rcs])Oct of any o f the- 
bond.s. Th(f (incstion now sociuis to ho oon(hiod to the bonds whioh 
Avere not,tlio Hiihject of tho former suit, and in (biit^rininin^ the 
qnoslion I only wish to add a f(uv words to what t;hn learned Chief 
Justieehas already naid. rnn̂  oi' rt’s judirjifa \h roi^nlated in
tliia cotnilry by tho la.no;ua;y(? of s. 1.'5 of the Civil Procedure Code. 
The body of that section is thns worded :— No Court shall try 
any suit or issue hi which the matter directly and substantially 
in issue lias been (h’reotly and substantially in issue in a former 
suit between the same parties, or between parties nnder whom- 
lliev or any of them claim, liti^Mtinnj under tho same title, in a 
Court of jurisdiction competent to try such fiubse<pient suit, or tho 
suit in Avhieb such issue has been snbse(|neutly raised, and has 
been hoard and finally decided bv sueh Court,”  There can bo no 
doid)t that all t,he bonds ar(j subject, of dispute in tho present suit, 
{UTid it is obvious that the Munsif who disposed of tlie former suit 
is n o t  “ a Court of jurisdiction competent to try su(di Hubserpienfc 
suit, or the suit, in which such issue has Ixion suhaequontly raised,”  
within the meaning of the section. U seems to ttie, tiun’oforo, 
that if the word “  smi” were taken literally, it might with som(3 

plansibility be contended that thero is no res judicala in respect of 
any of the bonds. In niy o{)inion tho word “  s/uH,”  as it occurs in 
s. 13j must bo understood to mean snclt a matter aa might liave 
formed the snbject o f a separate suit independently of tho spocial 
provisions of the Civil Froceduro Code, such ns s. 45, which 
enables the phuntilFto unito several causes of action in one and 
the same suit. Adopting this interpretation, it is clear tliat tho 
two bonds which were tho subject of tho former suit cannot bo 
allowed to form the subject of litigation again ; and tho circiiin*
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s ta n c e  th at  th e  p la in t it f  has jo in e d  them  ill  th e  present l i t ig a t io n
will not enable him to obviate the plea of res jadviata. SheoeajRai

As to the rest of the case, that is the other two bonds which Kisai NATu. 
were not tiie subject-matter of the former suit in the Miinsif’ s 
Court, the answer is clear. I hold that those bonds did not ia 
that suit constitute a “  matter directlj and substantially in issue,”  
within the meaning of s. 13 of the Code, although they were 
discussed as a matter of evidence ; and that even if they were 
“  directly and substantially ia issue,”  1 should say that the finding 
•of the Munsif would not support the plea of re.s jiuliGata, because 
the Munsif was not a Court o f jurisdiction competent to try the 
present suit ia which the plea has been raised,

I  am, therefore, of opinion thuj: the present suit, so far as it 
relates to the two bonds which formed the subject of adjudication 
in the former suit, is barred by the rulo of res judioata  ̂ and the 
rest of it is not so barred.

D u t h o i t , J,, co n c u r r e d  in  h o ld in g  that the suit was res judicata 
■only in  respect  o f  the bon ds  ou  w h ich  the f o r m e r  suit was b r o u g h t .

Before Sir W. Corner Pelheram, Kt., Chief Justice, Mr. Justice OHfidd, M r. Justice 1884
Brodhursi, Mr. Jutlice Mahnood, and Mr. Justice Oulhoit. Decembsr 1-3.

TOTA EAM (nECiiEiS-HOLMli) v. K liUB CHAND (PcrucuASttit).'"
Execution o f  decree— Sale i>i execution— Order disallowing objections to sale— Order 

confirming sale— Appeal— C ivil Procedure Code, ss. 311, 312, 313, 314, 58S (1(>).

Per PiiXEHKAM, C. J., and OldjfieIiD, Buodhorst, and D o t u o i t , JJ. — Aa 
•order passed under the first (ilanae of s. 312 of the Civil Procedure Code, after an 
objection made uuder the provisions of p . 311 has been diiSiiliowed, is appealable 
auder arl. (16) of s. 588.

Per MAKiUOoD, J,— An applicatiou made uuder s. 311 can be disposed of ouly 
tinder 3. 312, and if the Court rejects the objection to the sale, the order must be 
regarded aa aii order “  refusing to set aside a sale of imiuovoable property ” under 
the first paragraph of s. 312, aud therefore appealable as fulling under the pur­
view of art. (16) of a. 588.

Lahnaji v. liussu Lai (1) and Itajan K m r  v. Lalla Prasad (2) dissented from 
b y  M a u m o o d , J.

T h is  was a reference to the Full Bench b y  Mahniood and 
Duthoit, JJ, It arose out of the following facts, A decree-holder,

• First Appeal No. 26 of 188'i, from au order of i ’audifc Kashi Narain, Munsif 
of Etawah, dated the 18th Beceiubcr, 1883.

(1) Weekly Notea, 1882, p. 117. (2) Weekly Notos, I8S3, p. 178


