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Codo. That scction ciuiclh that “ whoro there are numerous
Durliic3 huviii” tlio siiiiui iiitfirest in one suit, ono oi inoi e of sucii
j)ariies »<iay, willi Uio iterniissiou <t Uio (“ourt, sue, or bo sued, or
niay (ieft'tid in suc.li .suit, on hdiall’ of all parties so inti'restod.”
It may bo Bossibh) that il’ theso iiluintiilH had a]iplied to the
Court under file provision.s of s. !H), tiiey would have obtained
porniission to in.stituto this wuit ; but, not havintr obtained that
]orniission, they (™(rtainly win'o not ontithid to in.stitute tlio suit;
and, nndor the oircmustaiiue.s, we thiidc Ibal the ground of objection
taken by ilie defoiidauls in the second paragraph of their writ«
ttGn statenieut, and whic-h forms the Kuhjoot of the second issue,
Avas a <Tiad objoclitHi; and tliat this suit was properly di.sniisaed by
the District Jud™fo.” JNow, with all due delerence to the learned
t)ud;:fos who delivered that jut<l;;n\ent, 1 dissent from the remarkii
whieh 1 have just read. 1 hold tliat, it, is an undoubted principle
of Muhammadan Law that the pc'rsons wlio have the most direct
interest in a mosque are the wor.sliip])ers Avbo are entitled and

uecustoined to mo it. It is in»possible to inuigine whose interest

in the mosque can be diroct if theirs is not, and 1 should pay, that
uven if this case full under tlie purview of s. 5i0, they would have
lucuH stnndl to maintain the suit. But, lor the reasons 'wliich 1|
Jiavo already ~iven, | am of opinion that neither s. 30 nor s. 539 of

tlui Civil Truccduro Code apj)lies to tlio present case, and that tlio
plainiili Avas competc'nt to maintain the suit.

N\ly answer to ilic refcreiioe is, thorefoje, in the affirmative,
Or1dfikli)® Jjiiui>niHIHT, and Dutiioit, JJ., concurred.

Jkforf. Sir ]F. Vorno' Pdlicram, Kt., Chivf Justh\ Jur.tlcc OhlJkhJ, Mr.
Juatica Jh'odhiu'gf, 31r, Judkv Aht/unootl, and Mr, Justice Duthoit,

GAMDIIART BINOH akd anoiiimi (DitruNDANTSs) 8AH1B BINGH and

ANO'I'll 1411 ( I' LAINTIFFS).*
Pre,-mi)lion— \"™ajib id em—" Vo shircr"—Joint JJindu fimily.

wilio is recordtid in the Gulltclor'a bonk aa u sharer iu the inahal, arc “ co-shurers/
for ihe purposes of pro-c*aii)ti«ii, in the Benae of the wujih-ut-arz.

-No. ]-118 of 18S3, from u decree of Mauivi MaluaiulBalvhsh,
buDordiuato Judge of Maiit]jmi, dattid the i1th August, 1SS3, alliniung a clecxee of
liiudit Ivttshi ~aiain, Mujisif of Ktawah, dated the lith April, lijSo.
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T he plaintifFs in this case, recorded in the revenue registers as
co-sharers in a village, sued to enforce the riglit of pre'emption in
respect or the sale by iinother co-sharer of his rights.in the village.
The suit was based on the and village custom. That
document gave ‘‘co-sharers,” as against strangersj a right of pre-
emption, in the case of a sale by a co-sharer of ljis rights in the
village. [I'he sale in question had been made to foui* persons, two of
whom were recorded in the revenue registers as co-sharers in tlio
village. The other two were Gandharp Singh and Bisal Singh,
sons of Ishri Singh. Ishri Singh was recorded in the revenue
records as a co-sliarer. Tlie share in respect of which his nams
Weis so recorded was joint Hindu family property. The main
defence to the suit was that the defendants-veiidees ware co-sharers
in the village, and that thereto;™ the plukttiffs’ suit was not

maintainable;

The Court of first instance (Munsif of Etawah) held tluit the
defendants-vendeesj Gandharp ISingh and Bisal Sin”h, were not
“ co-sharers” in the village within the meaning of the ivajib-ul avz,
because, although as members of ajoint Hindu family, they might
be interested in the share recorded in their father's name, theii*
names were not recorded as co-sharers in the revenue registers. It
further held that, although the other defendants-vendees were
“ co-sharers,” yet the sale was invalid, in regard to them also, as
they had joined in purchasing with persons who  Avere not “ co-
sharers.” It accordingly gave one of the plaintiffs, Amau Singh,
a decrech refusingty for reasons which it is not material for the
Hurposes of this report to state, to give the other plaintiff a deeree*
On appeal by the defendants-vendees the lower appellate Courfi
(Subordinate judge of Mainpuri) also held that Gandharp Singh
and Bisal Singfh were not “ co-sharers.” It observed as follows :—
‘“ As to the above point 1 am of opinion that under the decisions
in Heera Lai v. Khotoanee (1) and Bheekum Singh v* Gordhun
Sin(jh (2) the son cannot be considered to be a sharer by virtue of
his right of inheritance. When Gandharp Singh and Bisal Singh
cannot be considered to be co-sharers in the village, they are
strangers. The co-sharers in the loajib-ul-arz mean those persons

who are entered in the khewal™
(1) N.-W. P. S. D. A. Rep*, 1865, p. 71. (2) N.-W. P. S. D. A. Rep., 1865, p. 251,
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On SGCond appeal by tlie dcfendants-vendeos Gandharp Singh
and liisal Singh, it waa contotided on thoir behalf that thoy were
co-sharers in the village, within the meaning of tlie wajih-ul-arz,
and tiiat the suit was therefore not maintainable as against them.

The Division Bench (Stcaigiit, OfFg. C. J., and Duthoit, J.)
hearing the appeal referred the following question to the Full
Eench ; —

*NAre (Jlio nienihors of a joint and undivided Hindu family,
other tlinn that tneinber who is rocordod iti the Collector’'s book as

a sharer in the mahal, co-aharors for the purposes of pre-emption
iu the sense of the wnjih-uUarzT"

Pandits A'ludhia Nath and Nand Lai, for the appellants.
Eabu Jogindro Nath Chaiidh™i, for the respondents.

Pandit Ajudhia Nath.—TIxQ vendees Gandharp Singh and Bisal
Singh are “ co-sharers” in fact. Their not being recorded is im-

materialy so far as the right of pre-emption is concerned. [He was
stopped.]

Babii Jogindro Nath,—I1i is not denied that, according to tho
Mitakshara law, the son of a Hindu father is regarded as a co-
sliarer with his father. But with reference to tho right of pre-
emption, which, under the loajib-ui-ars, rests on contract, those only
who havG signed tho contract, i.fi, whoso names are recorded, can
be regarded as parties to tho contract, and competent to claim
rights by virtue of it. [Duthoit, J.—You-say in fact that apart
from the paper, there is no right of pre-emption, and that there-
fore thosG only who have signed tho paper are enjoying the right?
Petheuam, G, J.— Is not tho wajih-nl-arz tho evidence of the con-
tract, rather than tho contract itself?] SometiuK”~sthn wajib-ul-arz
not only states the customs of thoso living under it, but incorpo-
rates contracts made by them. Tliese contracts are sometimes
introductory of new rights : thus tho ri“ht of pre-emption may bo
created by adding aclause to the wajib-ul-ars. The law of pro-omp-
tion is not part of tho pcusonal law of the Hindus. It acquires
force only among those Hindus who have adopted it as a matter
of custom or else as a matter of contract. In no third way can it
exist among Hindus. [X~etheram, C. J .- 1 f these defendants were

parties to the contract, then they would no doubt bo entitled to
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claim pre-emption under it. Yon say that tliere is no evidence of 14
a contract for those who have not signed the paper. But they ai™dh,
affirm that they are parties to the contract.] They claim as the UKEH
sons of a person who have signed, and as having an equal right with SiniB"VSiI\lOI—l
their father. [PKTSErA\r, 0. J,— All that they claim is to live

under the law of the village. Ma hmood, J.—The manager of a

Hindu joint family has power to bind all the members by his con-

tracts, and therefore the signature of the father would be binding

on the sons.] Assuming that to be the case, then if the father

should omit to assert the right, his omission also should be bindino-

on the sons, and should prevent any assertion of the right b~ them.

1 do not deny that these defendants are co-sharers, but only that they

should not be regarded as such for purposes of pre-emption, because

they are not parties to tha wajib-ftl-arz, | rely on the following
authorities :— Mahadfio SinQh v. ISanda Singh (1), Beera Lai Y.

Khoioanee (2), Bheekam Singh v. Gordhun Singh (3).

Petheram, C. J.—The question before us is whether, assuming
that the sons in ajoint Hindu family are to be regarded as co-sharers,
they are not to be regarded as recorded co-sharers. To me it
seems that the question answers itself. It is virtuiilly asking
whether many equal co-sharers are to be considered as having
equal rights, and | shall held that they have, until the contrary
is shown. To say that the defendants are precluded from exercis-
ing their rights appears to me to be idle and contrary to justice ;
and | have no hesitaticfu in holding that all the co-sharers, whether
signatories of the wajib-ul-arz or not, have equal rights, both in
respect of pre-emption and in other respects.

Oldfield, J. —I am of the same opinion.
BaoDHURST, J.—1 am of the same opinion.

MaHmood, j.— | also concur, but I only wish to observe that
I have seen cases in which it is said in the wnjih-ul-arz that the re-
corded share-holders shall be entitled to claim the right of pre-
emption. If that had been the case here, I might perhaps have
been disposed to hold thatco-sharers whose names were not record-
ed in the revenue papers were debarred from exercising the right;

(1) Weekly Notes, 1884, p, 100. (2) N.-W. P. S. D. A. Sep., 1885, p. 71.
(3) K.-W. f. S. D. A. fiep., 1855, p. 251.
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iSSi [lilt ill the xoajib-ul-arz now in question no Bnch'GxpreaFiion occurs,

Gaidtiarp atiJ tljercforo tho jiiisvwwor which tho loanieJd (Jhiof Justico has siv'oii
SiNGii fully iipplies to tho cnsc.

Satiib SiNcit. DATHOIT) J.—'I havo no Ji6si(;;ii:ioi). in imsweriit" the quesLioa
in tho ulHniiative.

1881- Before, Sir H', Comer Pt'thcrnm, KL, Chief Jmt'w.c, M>\ JuntMp. OUlJlcld, Mr. Justios
Novcnilicr™'i). Bmlhnrft, Mr. .hislice Mtihmood, (ind i)Jr. Jnstice Hullioit.

* SIHEOIJISIIT NAIIAIN SIN(jH!I and anotiikk (Dijimcndant.sj r. 1AMESIIA 14
1)la L and ANoTUKR (i't, ATNTIFI"s). *

Jurisdicliim~—'(Jiiiil and lievenue (Jouris— hainlho der nml tenant— DcclaratonJ
d(crce~Act X u o0/3ssI (N.-Wi /. Jind Act), s. 95 («)e

A suit i\ wiliicli Ike pliviiiiin! cljiiiiiH, as teiiiint of land, timi, he may be
tiGelar(;(I U) 10 the UMiaiit, and that tin; diifutiiiaiil;, tlicf huidlioldei', raii,y bo I'os-
iraiatd from iiUeifcriiijz with his ris.'lit.f'to the land as a tGuant, and in whicli the
dofc'iid.iut ilGiiiL'8 tliu riihiLion bot.ween him and the jdaintill'of landhdlder and
tenant, ia not a suit which ia cxcliinivoly cognizable in tiio liovoime Oourt.

The phiintilFs inthisciiHo allegod that tiiey hekl 107 biglias 16
hiswaa of cultivatory knd at a rent of IU. 147-8-0, and 1 bigha of
grovo-huul at a rent of 12 annas, and | Kiglia 5 biswas of rent-
free hind, as theif alicostral ()ro[)ort.y ; that thoy used plot 1So. 254,
consisting«-()f Il biswas, wiliicli was a portion of thoir rent-paving
hind, and i)lot No. consisting of 1 bi~dui 5 biswas ront-lIroo
lantl, as a thresliiiig floor and for stacking corn ; that tho dolon-
daiits, who woro tho xaininchirs, denied thisir right to the two
plots mcntionod, and inierfei-ed witli their passession by Various)
acts stated ill the phiiiit; and r.hey asked for a di'croe dochiring
tht'ir right to the land, and that thij grain which the xhifendaiits
had stored on tlio hind nii“ht bo removed, and tiio (hil'enduiits
might be restruinod frcnu iiiterAiring with their riglit to the land.
The defen(hints’ ai'swcr to tlie suit was that the plois did not bo-
hnig to th(! phiintiffs, either as pari of their r(‘nt-[):iying holiiing
or rent-iV('e holding, but Wero waste land btdonging to them and
in tludr possession,

Tho Court of first instance disnii.HS(M the suit.. Tlie lower ap-

pellate Court gave the plaiutid's a decrcfe as chiiined.

* S<'Cflud Appeal No. 21 of 3854, fnmi a dec.ree of 1S . Oniduer, K«

District .Indue nf Bcnaies, dated tiie 23rd Au},ni.st, 1883, roverhing a dccrcu of
Bhah A.hmad-ullab, MiinHii' of llfuares™ dated the &th 4.umu, ISIjS.



