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(lure Code, to strike out liis defence, and disposed of tbc Bait as if lio
hud not appeared and answered.

The defendant appealed in tlio Subordinate Jndgo’s Court, and

iNe Subordinate Judge bus sot a.sldo the decree, and remanded the
suit for fresh trial.

The plea in appeal before us that there isno appeal, inasmuch
as the decree of the Mun,sif must bo treated as an fi.e-parte deovm.
It ia true that the niiijorlty of this Court (Oklfield and I7rod-
burst, JJ., dissenting) have held that no appeal will lie from an
ex-p<irU decree—Lai Simjh v. Kimjan (1). Wo are of opinion, how-
ever, that a decree inado in a suit, where the provisions of s. 13G
of tber Civil Frocedure Code have "been put in foree, cannot ba
treated as an ex-parle decree in resiiect of the remedy by ap-
peal. 11l the first ))laece, as a Tnatl,or of fact, the defendant did ap-
pear to answer to the suit, and, therefore, there was no
decree in the strict sense of the word ; ami next, unless allowed an
appeal, he would have no remedy, for the remedy by application
to the Oonrt that makes an ex-parte decree under s, 108 is innppli-
cable to a case dealt with under s. 13I?, as the terms of s. 10t5 show.
Under that section, a defendant, in order to succeed, has to satisfy
the CouiH; that the summons was not duly served, or that he was
prevented by any sufficient cause from appearing when tbo suit wag
called on for hearing. Ifc contemidates cases oi ex-parte proceed-
ings strictly and properly so, and not such as are made under s. 13G.
W g dismiss the appeal with costs.

Appeal dismissed.

APPELLATE CRIMINAL.

Before Sir If. Comer Pethnmi, Kt., Uhuf Justice, and Mr. Justice Dulhoit.
QUEEN'EMPKESH v. KALLU and ano'i iiku.

Criminal Pvomhirc Code, h 338— ‘Jcxdcr of jmrdon lo afcomplice, who has pleaded

gulUji— Aixongilii-.c- - Hrldmt'c— CurrdmaUon—Practice Amtm| not delended

= Court to test Hlaiemenfit of Witnessesfor proseeutlon.

A Court of Session, under . S38 of the Oi'iuiiniil rroco<lure Codt*, tontlered a
pardmi to mm accused person, nharjieil jointly witli twoofliers for tlic hindo olTutice,
who had plmled The tender was ac<;opu-d, and Huch porsoii wtta cxain.ned
BBa witness agtunst the other accused. JleM that the tcndi'r of ptirdou was uofc
improperly made/and th'e evidence of the approver admissible,

(1) I.L R, i All, 387.
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r&r Duthoit, J.—The Mord ‘“~supposed” ia s, 338 must be taken merely as
intended to exclude the case of a man who has actually been convicted of the

crime, and not the oise of a man, who, although admitted to be a party to the
crime, is unconvicted.

Per Pjetheram, C.J.—Where an accused person is not defended, the Court
should, in the interests of jnatice, test the statements of the witnesses for the
ljrosecution, by questions in the nature of cross-examination.

This was an appeal from convictions by Mr. B. S. Aikman,
Offg. Sessions Judge of Aiigurlij dated the 2nd August, 1884,
Tlie a]>peal came for bearing before Dutboit, J., who directed that
tbe case sliould be laid before a Divisional Bench. The case ac-
cordingly carne for bearing before Pctheram, C.J., and Dutboit,
J. It appeared that the ajjpellants, Kallu and Dungar, together
with one Loka, were charged before the Sessions Judff*e, under
s. *~97 of the Penal Code, with dacoity with attempt to cause death or.
grievous hurt. The accused Loka was further charged, under
s. 412, with dishonestly receiving property stolen in the commission
of a dacoity. When the charges had been read, Loka pleaded
guilty to the charge under s. 397, but claimed to be tried on the
charge iiuder s. 412. The other accused pleaded not guilty. At
the beginning of the trial the Sessions Judge, on the application of
the Government Pleader on behalf of the CroVu, exercised the

powers given to the Court by s. 338 of the Criminal Procedure
Code, tendered a pardon to Loka, and admitted his evidence as that
of an approver against the other accused. In the result the Ses-
sions Judge was of opinion that the evidence given by Loka wash
sufficiently corroborated, and he accordingly convicted both Kallu
and Dungar, and sentenced them to be rigorously imprisoned for
seven and four years respectively.

In this appeal by Kallu and Dungar the first contention raised
on their behalf had reference to the terms of s. 33" of the Crirniniil
Procedure Code, and it was to tlae effect that no pardon should have
been tendered to Loka, nor should he have been accepted as an
approver, since he was not merely “ supposed ” to have been con-
cerned in tlie offence, but known, on his own admi”ioji, to have
been concerned in it. The seeond ground of appeal was, that the
te'sfimony of LoKa'was not sufficiently corroborated by independent
evidence to justify the convictions.

Mr. A. Carapietj'iov the appellants.

161

1384

Queen-

EiipiiEsa

K aeld.



162
iss-t

Quekn-
EmI'RESS

V.
Kallu.

THE INDIAN LAW REPORTS. [VOL. vn.

The Junior Government Pleader (Bulm Dwarha JSaih Banarji),
for the Crown.

The Court delivered the following judgments

Pbtiieuam, 0. J.— In this caso | think that the convictions and
the sentences must be affirmed. Tlie question depends really npoa
the value of the evidence. The evidcneo whioh is material for tho
whole story was the ovideuco of tho approver. Now the practice,
no doubt, of tho Courts is, where tho evidence of an approver stands
alone, to treat it as not of sufficient value to make it safe for the
Courts to act upon it, because tho man who gives tho evidence
comes before the Courtj practically with the statement:—* | have
so little sense of justice that 1 do not object to commit a crime;”
and consequently bis testimony ~cannot be taken as of sufficient
vnhie to subject a man to punishment. That, however, does not
afli'Ct the fact that liis evidence is admissible. The story told must
bo looked to, to see whether it hangs together or not. The story
‘told here is a categorical story, which boars the semblance of truth
on tho face of it. | think that Magistrates who conduct theso
iinquiries would bo wise if they Awvould test tho accuracy of such

mstatements >y crdss-examlnation therasolves. Where the prisoner

is not defended, tho Magistrate and tho Judge himself ought, in
the interests of justice, to tost tho accuracy of tho statements
]Jnnde by witnesses, by questions in the nature of cross-examination,
and, if that were done with care, 1 think myself that the result of
these inquiries would bo moro satisfactory. At all events, tho evi-
dence of the approver does not appear to havo been shaken by
cross-examination, and tho question is whether independent evidenco
has been given in this caso which corroborates his evidence.

His Lordship then examined tho other evidence in the case,
and was of opinion that it sufficiently corroborated tho evidenco
of the approver, and that the appeal should be dismissed.’

Duthoit, J.—The first point raised in this appeal is wdiether
the Judge was right in tendering a pardon to Loka. Thn second
point is whether the conviction of the appellants upon the ovidcnco
given by Loka is good and can be sustained or not. As regards tho
first point, | think that there was no irregularity in the tender of a
pardon to Loka. It is urged with reference to s. 338 of the Cri-
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minal Procedure Code, that Loka should not have been made an
approver, because he was not only * supposed ” to have been cou-
cerned in tlio crime, but was, on his own showing, actually[concern-
ed in it, and liable to conviction upon his plea of guilty. But I
think that the words in question must be taken merely as intended to
exclude the case of a man who has actually been convicted of the

crime, and not the case of a man like Loka, who, althou™Jj. a4fflitted /

toJ)6 a party to the crime, is uaconvicted. | hold, therefore, that;
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the evidence of the approver was rightly taken. Under s. 133 of Vv

the Evidence Act a conviction is not illegal simply because it pro-
ceeds upon the uncorroborated testimouy of an accomplice. Of
course, such evidence must he received with great caution, and it
has been our practice to require corroboration of such evidenoe.

fThe learned Judge then consrdered the corroboration in this

case, and concurred with the Chief Justice in accepting it as /

sufficient.
Convictions o”rinecf.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Brodhurst. *
KALIAN SraGH AND ANOTHER (DEFENDANTS) v. SANWAL SINGH
(Praintiff). *
Declaratory decree —Cause of action—Hindu widoxo— Testanwitarj/ declarfdton.

A sonlesa Hindu widow, in possession of lier deceased husband’s estate as
such, made a statement befure a revenue offlcial, whicli was recorded by him, to
the effect that she wished the property to go after her death to her uephew, and
that 5, the person entitled to succeed her, had no right to the property. Held
that such statement, as it was intended to operate, and woxild have operated, as a
will in respect of the property, gave S aright to aue for a declaration that if;
should not have any effect as against him.

One Tondi Singh, a Hindu, governed by the law of the Mifcak-
shara, died without leaving any issue, but leaving a widow named
Jamna Kaar. The latter succeeded to certain zeraindari shares
comprising the separate property of her deceased husband. On
the 6tli January, 1883, at or about the time this succession was
recorded in the revenue register, Jamna Kuar made the folluwintv

deposition; —
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* First Appeal No. 17 of 1831, from a ‘iccree of A, F. Millcit Esq., Bislricfc

Judge of Shalijahaupur, dated the iZtli September, 1883,
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