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1834 are separately to oiijoy, in tlio mannov above indioutod, tIn'if res-

Kam PiTARt pcctive slicir(!s. Thoroloro tluiir Lordsliipw, "Viarding 1Jiems('h’a3
V. against beiu" supposed to anirin l)y ihoir order tliat (ntlief widaw
Muteuamd. has power to disposci of ono'-fourth of tlia cstato Hllotted to her, or
that they have any rijli))it to pnrtilion in the proper sense of the
term, arc not disposed to vary the form of tlio order under which
one-fourth of the profita of the estate will "O to each widow dur-
ing their joint lives, Ih(>ir reapeetive rights by survivorship and

otherwise remaining nnuffeeted.”

It soenis to nie that these dicta of iheir Lordahips of the Privy
Council, both of \Thich are expoHitions of the Mitakshara Law,
negative the contentions of the learned pleader for the plaintiff,

and support the contentious of the learned counsel for the defen-
dant Ham Piyari*

I would therefore decree th*j appeal of the defendant Miisam-

mat Tlam Piyari, and dismiss the appeal and the suit of the pluintiiF
with all costs in all the Courte*

Mahmood, concur.
Appeal alluwedt

188i Jiefote Mr. Justice Straight, Offij. Chief Justice, and Mr. Justice Brodhurstt
15. " HAHJAS (Plaintipk) v KANHYA (Dkfundant) =

Pre-emption—Joinl purchase hy co-sharers and alranijer-- Pre-eniplor not compellejt
to pre-empt share purchnsed by co-nharers.

If a co-sharor afssocirttos ii utnulgor witli hiiu in tho purcliiiso of ii »]inro, uniil.her
60-8lmror is entitlod to pto-otapfc tlio whole of tlus proporf-y holil, bufc ifc is not obli-
gatory upon liiai to impoach tko«alo, D far an tlio eo sliaror vomloo in concoiuuid.

Tub facts of thin case arc HulUuiontly stated for the pur]>0sCl»
of this report in the judgment of the Court.

Pandit Nand Led, for the lappellant.

Mun”bi Su/uiar L'tl nwl Qnhii Uaum Chand, for the rospondeni

The Court (STRAiaiiT, OfFg. 0. J., and BRODIiimiST, J.) deli-
vered the following judgment:—

StraiOnTj OIFg. 0, J.—On tlie 22nd June, 1882, liiusainiTjat
Sujano sold a moiety of her zanunddri share in a village, consist-

* ' * k
* Second Appeal No. 1675 of 1883, from a decrco of Hai Biikhtawar 8iii

gnbbrdhmt”® Jmlige of Meerut, dated the 7th, Soptetui.er, 1883. affirming u dcereo ul
Lak Baij Nathj Muusif of Meerut, dated ihe 21st July, lIsas"
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ing of 17 biglias, 15 biswas, 10 biswansis of land, with all the
rights pertaining thereto, to five persons, namely, Umrao, Earn
Prasad, Sarjit, Kanhya, and Dalpet, in equal shares, for a consi-
deration, so the sale-deed recites, of Rs. 1,300. The veudee.s Nos.
1, 2, 3, and 5 are co-sharers, bat No, 4 is admittedly a stranger.
The plaintifF-appellant’s suit, which was instituted on the 15th
June, 1883, was brought to establish his right of pre-emption as
against Kanhya, in respect of the one-fifth share purchased by him,
and to obtain possession thereof upon payment of what might be
deemed to be the pfoportienate price of such fifth. Both the lovver
Courts dismissed the claim, following, as they considered, a ruling of
this Court, in Manna Singh v. Ramadkin Singh (1). The plaintiff
has preferred the special ap'peal before us, and the grounds taken by
him substantially are—first, that the case relied on by the lower
Courts is inapposite ; and next, that it was competent for him to
maintain his suit in the present form. There seems to be no doubt
that the plaintiff is a co-sharer; that he has a right of pre-emption
over the whole of the property passed by the sale-deed of the 22nd
June, 1882, and consequently over the whole of the one-fifth of
which Kanhya was the purchaser. In his plaint he has asked for
the declaration of Ms pre-emptive right as to the whole of such
one-fifth, and the only question is, whether he can do so. The
lower Courts proceeded on the view that he is not entitled to im-
peach the sale of the 22nd June, 1882, except in its entiretj- and
they appear to have thought that the converse of the rule laid down
by this Court in the cMise already adverted to was necessarily bind-
ing on them. This was an error, probably due to misapprehension
of the principle upon which a co-sharer who has associated a
stranger with him in the purchase of a share, is not allowed to
assert his own pre-emptive right fo defeat a suit by another oo-
sharer who impeaches the sale as a whole. The grounds upon
which this rule rests are pointed out by Mabmood, J., in Bhawani
Pramd v. Barnru (2). In the present case, the plaintiff-appellant
might have attacked the entire sale in respect of all the five
vendees, and have treated the four co-sharerB as strangers, but
there was no obligation on him to do so, for the right of pre-emp-

tion which gives a co-sharer the first call, so as to enable him to
(1) LL.  4AIl.252. (2) L L. E., 5AIl. 197.
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m 1881 exclude a strnnger from the co-parcctiary, does not compol him to

exorcise his right, and ho may reliiujuish it if he thinks proper.

Harjas . i i i i B

v, If, liowever, lio does oxerciao it, then the obligation rests uponhiiii
Kanhya,

to do so as to all that tho strtinger has purchased,

Hence, if a co-sliarer associates a stranger with him in tho pur-
chase of a share, another co-sharer is eiitil.lod to pre-empt tho
m\Miolo of tlio property sold, hut it is not obligatory upon him
to impeach tho sale so far as tho co-sluircr-vendoo is conccrned, for
it may well bo that ho h:iis no ilosiro to oxcliido such co-sharer.
Wo ihitdi that tho plainiiir-appollant r/as entitled to prefer his
Dresont claim in respect of tho onc-fif(h purcluised by Kanhyii’
upon payment of his proportion of the purchase-nioney. Jn this
mview of tl-io case, wo decree tho appeal, and, reversing tlio decision
of the lower appellate Court, remand the case trial on its merits. *

N Ajipeal allowed.

1884 Befora Mr. Jualice StriuQhi, Off;/. Chiiif Juslitx, anil M r. Jiistiv.e Duikoil,
AIKjmt 15, MUHAMM:\>r) ZAKI AN>oi'iiKiis (Dbb'enixvnts) 0. UHATIVCT (PiAiisiriF*F).
Act of 1877 {LhniUUlon Act), selu Si,, No. Ift2— Snii for monc}/ chartjed upon
TentH atii pradili— Sull formtmc.y charged upon iiimovotbh; property.

K boi'foweil fronu™ r>7t, luul at Uio riu«o i,imo (iKOcutoil ii bond
whereby he \N(7rfcdi|Ql UHufnictuarily to liia cnnlitor his “ entire. aiul siiaro™
ill a purtio'.ilar critiati', iii'licu d tiio ii,I>ovo-inmitit)iifid hiun ; ami it was ayrceil that
(7 might realise, tlio ilebt fnjiu tlie roius and pri)litH of two years, ami that, as soon
as it had hfon realised, his poase.Hsinu sliould ceaso.

Held tliafc tiie niaiiey borrowed by AT was " money oharged upon immoveabh?
property’-, it beingcharj®edupon rents and prufitn in rJ.ieno Noh whioh, in ICufiiliHli
Law, wouhl be ehisscd as “ incorporenl hereditanuMitH,” but whieli l)y tlie law of
jiulLaare iuehuled in innnoveable iiroperty; and tliat tlierefore tiie limitation ap-
plicable to a suit for tile recovery ol! tilo money Wiisthat provi'led ir
sell, ii of Act XV of 1S77 (Liiiiitatloa 4-et). Dalliv.Bahailnv {\) and PcDfonji
Be.zonji v. Ahdool llahiinaii (2) dissented from. Mahamna Fattehsnnyji Jamant-

mnijjiy- DaxU sKnUianraiji Hahoomutnuji referred to. LulUhlKu v. Naran
(it) followed.

The facts ofthis case aro sufficiently stated tor tho parposos
of iliis report inthe judgment of tho Court.

* Wecond Appeal No. ir>7 of 1884, from a decree of W. Harry, DiHtrict
Jnclge of Jauiipur, duied the 8rd October, 18S3, revorsiug a decree of Maulvi Nasr*
ulla Khan, Subordinate Judge of Jaunpur, dated tlie 14th June, 1883.

(1) ~.-W. I\ H. C. Eep . 1875, P. 55.  (3) 13 B L. K. 254.
(2) I. L. R,, 5 Bom. 408.' (4) 1. L. li. 6 Bom. 719"



