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a tfMiamt, find is ono on wliicli ilio Initcr iniiko an applica
tion under s. 10. It doe« not adoct tlio qnustlon that tho plaintiff 
as landlord nia,y not bo tiblo to nutko iui application nndor s. 10, 
for tho dispulo or matter is iiono the loss ono contonijilatod by 
8, 95, wliieli deals wiili tho character o f  the dispute boiweon tho 
parties sniiig, and has for its objoct to loavo to tho Uovonuo (Jonrta 
the determination o f  all dispul(!s botwoon landlord an‘l tenant ua 
to the nature and class o f  tho tenant\s tonnre,

W ero  it oilierwiso, wo slionld have aj'j)Iiealion3 niado by a
tenant in tho Uuvonuo Conrt nnd(M’ s. 10 and decided by that 
Court, and the siiino (pioHtiona re-o]K)ned on the part o f  llie land
lord in tlio Civil Court. In tho pre«ent case, ind(‘ed, wo lind that 
tho jdaiutiirs lessoo put into force against tho defendant, in tho 
Eevenne Court, tlio ])rovisionH o f  s. 30 o f  the Rent A ct, but with
out success, and that the defen/ ĵSant has obtained a doeision fronn
tho UevenuG Court in respect o f  tho nature and chiss uf his tenure,

.The appeal is dismiaaed with costs,
_________ _ Afpeal dimiismU

Bcfyrc Mr, Justice M 't th m o d  and t l i r .  JiiMice. D u lh o i t .

RAM PIYAllI (1)uii'1!Nd.vnt) v ,  MIJLCltAND (I’ dmni'ii.t ) •
*>■ ^  ̂ '

H i n d u  D i m — M it n k ' t h a r t t — H i n d u  midij io— Entnfff l i i l ier ihul f>i/ tux> IJ in i lu  
Miidows / fo in  deniianci kyi.ihnnd—  i luU K ith tn  by one w idow .

Whon their L')i\lship3 of the Privy Oouiioil luivo sonti fit to ]>laca n (lofinito 
congtruction upon niiy of lliudii Law, tlio llifjli Court ia botiml by t?uch coii-r 
Btructiou until such timo us thcii' LorilshipH imiy liiiuk lit to v̂ arjr tho aaino.

Accordiiif' to tho Mitnlwhara Law, tlio C'ttato whrdi two llinilu wuiawfl take
])y inheritance rroiu their decciiHod hiisbaud is not sô ĉral, hut juint. The. seuioi’
of two such Hindu widows in not a lu uiaj'iJi' of nuoh cstatu, luid compctmit, for
pui'posos ot Ic'gal uccc{3fiity, to alicuato it, witlvuut tho conw,ut of the uthor.
Bhupoaiidcen Voohci/ v. Mijnit Banc (1) and iutjupadii JS’'Uaiiiaiii y. Oajdpalki
Hadlnmlni (2) referred to*

€

Tnrc facta o f  this caso and o f  S. A . No. 175G (oross-appoals) aro, 
siifPiciently stated for the purposes o f  this report, in the judgm ent 
o f  Dutlioit, J. •

M r. A. B . S.. Reid  and Shah A sad AH  ̂ for the appellant.

*  S e c o t i d  A p p e a l  N o .  1709 .  o f  1 8 8 0 ,  f r o m  a  d c c r o c  o f  M a n l v i  M a h m u d  B.ikhfcih, 
^ u b o r d i n u t e  J u d g e  o f  M a i n i m r i ,  d u t o d  t h o  I ’i t i i  S o p t o u i b e i ; ,  I8 8 ) i ,  u i o d i f y i u g  a  d o c ro Q  

b l ia ik l^  S a k h u w a f c  A l i ,  M u n w if  o f  E t u h ,  d a t e d  t h e  9 U i  J u l y ,  I S S U .

_ (1) 11 Mop. L A. 48,7. (?) L L .K .,4 M a a .m



The Senior Government Pleader (Lala Juala Prasad^ and 
Munshi Eanuman Prasad, for the respondent.  Pxtam

V.
The Court (M a h m ood  and D u t h o i t ,  JJ.) delivered the fol- M d ich a h d . 

lowing judgm ent:—

D u t h o i t ,  J .—This appeal and appeal No. 1756 are cros.q-flp- 
peals frora dfsingle decree of the Subordinate Judge of Mainpuri,
They may be conveniently disposed o f together.

The facts, so far as our present purpose is concerneJ, may be • 
thus stated : —Badridayal was the owner of a-house in k >sbeh 
Patiali. He died in March, 1881, leaving two widows, Chandaa 
Kuar (senior) and Ram Piyari (junior), and a daughter by Ohan- 
dan Kuar. On the death of Badridayal his estate passed to his 
widows, between whom there has been no partition. On the 29fch 
November, 1882, Chandan Kuar *old the house in Patiali
to Mulchand for Rs. 2^0. The house is described in the deed of 
sale as part of the estate left by Badridayal, and now the'sole and 
exclusive property of the vendor; and the reason for the sale is 
stated to be the need of money to defray the expenses of the 
marriage of ISadridayal’ s daughter— a pious duty.

Mulchand did not succeed in obtaining delivery oftli* property 
so purchased by him, and he therefore, on the 28th May, 1883,
8ued his vendor and others for possession of it. He did not 
implead Musammat Rarn Pij^ari, but she was made a defendant at 
lier own request, and, as the cause now stands, she and Mulchand 
are the only parties to it.

The lower appellate Court has found that the alleged necessity 
for the sale did not in fact exist j that eacli of tlie widows was 
entitled to a moiety of the house 3 that the sale by Musammat Ohan- 
dan Kuar \yas to that extent effectual, but that, as regards Musam
mat Ram Piyari’s moiety, the ' sale was void and o f no effect. It 
has therefore decreed the plaintiff’s ^laim as regards one-half of 
the house, and has dismissed it as regards the other half.

Both Mulchand and Ram Piyari have appealed.

It  is contended on behalf of Musammat Piyari (appeal No. 1709) 
that the estate o f Badridayal’s widow was a single joiat estate, 
with aA inherent fight of survivorship to the surviving widow j
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tliaf, conscqncntly, as Rain Piyiiri was not a party to tlio alionutlon, 
Eam 1**v\ui " ‘*'7 <iOiia(mtiid to it, tlia ilcotl of kSuIo wmS void, and of no

oftbct, and could n(H; be ollectual oven had ciromnstauces of iKicos-
IIULOUAND. . , 1 , 1 , • i. 11 1sily existed, wlucli, however, did not exist, and have been found 

not to havo oxiwtod ; and that the outire chiiiu o f the pluintilF 
should Ihuroforo have huou dismissed.

On behalf of Mulehanib plaintilf (a[)poaI No. 175(^, it is con- 
tenilod that the entiro elaim of the plaiiuifj shouUl havo been decreed. 
Tlic) ar^nnnent of the loariunl pleader for the defendant is based 
upon two propositions, oiz. : —

(a) That the law oiiuuoiated by their Lordsliips of tlio Pi-ivy 
, Council as to the nature of the estate wliich two Ilindii widows

take by 'inheritance from their deceased husband, is at variance 
'with tli0 law as stated in tlie text, and that, iij>on a true view o f the 
Hitakshara Jja.w, that estate is r?)t joint, but several, and that the 
house in dispute was the solo property of the veudor Musammat 
Chandan Kuar.

(I) That oven supposing the nature o f the esfciito which two 
__  Hindu widows take by inheritanco from thoir deceased husband

to l)e joint, yet the senior widow is manager of such estate, and is 
competent^for purpi)ses of legal necessity to alioue it, and that 
Bueli circumstances did in this case exist,

In support of the former of these pt>si(ions the learned pleader 
lias cited tho' Viraiaitrodayaj Chapter H I, Parti, ss. 2 and 10 (ed,, 
Calcutta, 1879, pp. 132 and 153) ; Norton’ s Leading Cases (eil., 
Madras, 1871, p. 50D) ; the Tagore Law Ltiotures, 187D, p. 3 0 4 ; 
Wet5t and lUihler’s Ilifidu Law, 3rd ed., pp, b‘J and 051 ; and two 
decisions of the Courts—one of tho Calcutta High Court,— Judo- 
himsee Koer v. Oirblurun Koer ( l ) - - th e  other o f tho Madras High 
Court,— H. M  Jijoyiamba Bayi Saiba v. IL II, M. Kam ahhi 
Bayi Saiba (2), *

In support of the latter position he lias cited a passage from 
Mr. Mayuo’s work on IIindii^Laio and Uiage (s. 409, ed. 187{>j 
p. 470), which runs thus ;—

Ou the same principle o f joint tenancy with survivorship, no 
alienation by one widow can have any validity against tho others 
ivithout their consent, or on esta.blished necessity.”

( 1 ) 12 \y. R. 103, C2; 3Macl. ILO, Iiop.424.
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M dxciuisjd,

As regards tlio former proposition, I observe thaij altliougli 
I  cannot deny that it appears to be well founded, yet, 1 tiad myself PiviRi 
precluded from entertaining it. When their Lordships of the 
Privy Oouncil have seen lit to place a definite construction upon 
any point of Hindu Law, this Court is bound by such construction 
until such time as their Lordships may think fit to vary tlie same.

As regards the latter proposition^ I remark that the only au
thority which Mr. Mayne h:is cited in support o f the suggestion 
that, in case of necessity, one of two widows may aliene the pro
perty without the consent of the other, is the case of Bluigioan-~ 
deen Doobey v* Myna Baee (1) and that, after careful perusal of the 
judgment of the Lords of the Privy Oouncil in that case, 1 am 
unable to find that their Lordships ruled to the effect stated.

Li Bhngwandeen Doohey v. Myna Baee. (1) their Lordships 
stated the law upon the point at ^sae in the fullowiug terms at 
p. 515 :—

“  The estate of two widows who take, their husband’ s property 
by inheritance is one estate. The right of survivorship is so 
strong that the surviv^or takes the whole property to the exclusion 
o f daughters o f the deceased widow. They are, therefore, in the 
strictest sense, co-parceners, and between undiTidi^d co-parcen
ers there can be no alienation by one without the consent of the 
other.”

And in GqjapatJii Nilamani v. Gajapathi Radliamani (2 ) tlieir 
Lordships remarked :—

“ ]t  was held there {i, e., in Bhnghandeens Case) that there 
was-no objection to a transaction which was merely an arrange
ment for separate possession and enjoyment, leaving the title to 
each share unaffected, although the widows nevertheless remained 
co-parceners, with a right of survivorship with them, jwid there 

'could be no alienation by one without the consent o f  the other
They think it sufficiently appears 

in this case (i e., in the case then before their Lordships); that the 
state of things contemplated by the Tanjore Case exists; that these 
widows could not go on peaceably in the joint enjoymont o f -p ro 
perty, and that they have acted as if they had agreed that they 

(1) 11 Moo. I. A. 487. (2) I.-I,. R., 1 Maa., at p, 300.
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are separately to oiijoy, in tlio mannov above indioutod, tln'if res- 
Kam PiTARt pcctive s1i:ir(!s. Thoroloro tlu iir Lordsliipw, "Viarding lJiems('h’'C!3 

against be iu "  supposed to anirin l)y ihoir order tliat (ntlief widaw 
has power to disposci o f ono'-fourth of tlia cstato Hllotted to her, or 
that they have any rij!i;)it to pnrtilion in the proper sense of the 
term, arc not disposed to vary the form o f tlio order under which 
one-fourth of the profita of the estate will "O to each widow dur
ing  their joint lives, lh(>ir reapeetive rights by survivorship and 
otherwise remaining nnuffeeted.”

It soenis to nie that these dicta o f iheir Lordahips o f the Privy 
Council, both of \Thich are expoHitions o f the Mitakshara Law, 
negative the contentions of the learned pleader for the plaintiff, 
and support the contentious of the learned counsel for the defen
dant Ham Piyari*

I would therefore decree th*j appeal o f the defendant Miisam- 
mat Tlam Piyari, and dismiss the appeal and the suit o f the pluintiiF 
with all costs in all the Courte*

M ahm ood , concur.
Appeal alluwedt

188 i
15.

Jiefote Mr. Justice Straight, Offij. Chief Justice, and Mr. Justice Brodhurstt

'' H A H J A S  ( P l a i n t i p k )  v.  K A N H Y A  ( D k f u n d a n t )  •

Pre-emption—Joinl purchase hy co-sharers and alranijer-- Pre-eniplor not compellejt 
to pre-empt share purchnsed by co-nharers.

If a co-sharor afssocirttos ii utnulgor witli hiiu in tho purcliiiso of ii »]inro, uniil.her 
6o-8lmror is entitlod to pt'o-otapfc tlio whole of tlus proporf-.y hoIiI, bufc ifc is not obli
gatory upon Iiiai to impoach tko«alo, ho far an tlio eo sliaror vomloo in concoiuuid.

T ub facts of thin case arc HulUuiontly stated for the pur|>osC!» 
of this report in the judgment of the Court.

Pandit Nand Led, for the lappellant.
Mun^bi Su/uiar L ’tl nwl Qnhii Uaum Chand, for the rospondeni

The Court (STRAiaiiT, OfFg. 0 . J., and BRODiimiST, J.) deli
vered the following judgm ent:—

StraiOhTj OlFg. 0 , J .— On tlie 22nd June, 1882, liiusainiTjat
Sujano sold a moiety of her zanunddri share in a village, consist-
* ' * k

*  S e c o n d  A p p e a l  N o .  1 6 7 5  o f  1 8 8 3 ,  f r o m  a  d e c r c o  o f  Hai B i i k h t a w a r  8 i i i i r h .  
g n b b r d h m t ^  J m l g e  o f  M e e r u t ,  d a t e d  t h e  7 th ,  S o p t e t u i . e r ,  1 8 8 3 .  a f f i r m i n g  u  d c e r e o  u l  
L a k  B a i j  N a t h j  M u u s i f  o f  M e e r u t ,  d a t e d  i h e  2 1 s t  J u l y ,  I s a s ’.


