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based upon that remand order, and we dircet tho Doputy

Tarrwaa  Commissioner to proceed fo try the appesl. The Deputy Com.
VaLLeY ThA pooionar will of course determine the appeal npon the evidoneo
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on the record at the time when the appoal was preferred. Costs

in this Court will abide the result.
Appeal allowed and case remanded,

Before My. Justice Wilson and Mr. Justice Beverley.

ALIM BUESH FAKIR (DereNpaNT No. 1) o. JHALO BIBI AND AnoTiER,

Mivog, BY HER GUARDIAN AND NEXT PRIEND JHALO BIBI (PrAmNtires.)o

Minor, Suitby—Nest frimd—Certifients under Act XL of 1858—Oljection
1o frams of suil. .

In & suit bronght on behalf of a minor by his next friend, it is nol nooos
pary for the next friend to have s certifioate under Act XL of 1858, provided
he have in fact permission of the Conrt to sue,

Where & suit was brought in the namo of 4, for golf and as guardian of
her daughter B, & minor, and it was objected that it should have beon
brought in the names of 4,and of B, » minor by her noxt friend and
guerdian, held, that, a8 no one was misled or injured by the improper Iorfn
of the plaint, the objection ought not to be held fatal, but tho dooreo must be
{uken to be in favour of 4 and of B suing by 4 as if tho suit had been
propetly framed,

Tas was a suit for the recovery of certain lands, brought by ‘
the plaintiff Jhalo Bibi, widow of late Genda Fakir, “for self
and as guardian of her minor daughter Safina Bibi”

In the Munsiffs Court of Sherepore, where the suit wasoriginally
heard, the first, and, for the purposes of this report, the only
material issue raised, was: “Can the plaintiff sue on bohalf of

the minor daughter without a certificaté under Act XL of 1858 ”

On this isme the Munsiff gave judgment as follows : “ Ope
Genda Sheik hes filed an afidavit to the effect that the plaintiff
Jhelo Bibi is the next friend of her minor daughter Safing Bibi,
accordingly Jhalo Bibi has been allowed to conduct the suit
on behalf of the latter. The properties sued for are not large, znd I
think the plaintiff can sue on behalf of the wminor daughter,

# Appeal from Appellate Decree No. 1479 of 1884, againet the decres of
Baboo Parbati Coomar Mitter, First Subordinate Judge ofr ‘Mymensin'gh,

G
dated the 14th ofF May 1884, affirming the deares of Babog Sashi Bhusan
Bagu, Munsift of Sherepore, dated the 3rd of August 1883,
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without a cortificatc under Act XL of 1858 under Chapter 1885
XXXI of the Civil Procedure Code. Hence this issue 18 Aryw pogss
decided in favour of the plaintiff” The case was then heard on  Fam2
its merits, and the plaintiff’s suit was decreed with costs. On Jmazo Brer,
appeal to the Subordinate Judge of Mymensingh, the Munsiffs

decree, was upheld both as to law and fact. Defendant No. 1

then appealed to the High Court, where & further objection was

raised that the suit was improperly framed, inasmuch as it was

brought by the plaintiff “ Jhalo Bibi for self and as guardian of

her minor daughter Safina Bibi” instead of by “ Jhalo Bibi and

by Safina Bibi, by her next friend and guardian Jhalo Bibi.”

Bahao Jogesh Chunder Roy for the appellant.
Baboo Darika Nath Chuckerbutty for the respondent,

The Court (WiLsoN and BEVERLEY, JJ.) delivered the following
judgment -~

We see no ground for interfering in this case.

Two points have been raised in this appeal : first, that the fixst
plaintiff had no authority to represent the second plaintiff, her
minor daughter. But the finding on the first issue is to the
offect; that the Court did give sanction to the lady to represent
her minor daughter. That we think is sufficient on the suthority
of the case of Durga Charan Shahw v. Nilmoney Dass (1).

Another point taken isan objection to the form in which the
suit wos brought. The first plaintiff purports to sue for herself
and as guardian of her minor daughter, The suit ought to have
been brought by J halo Bidi, _‘a.nd by her minor daughter Safing
Bibi by Jhalo Bibi, her mother and next friend. But the
objection was not taken at any stage of the case to that incorrect
description. N o one appesss to have been misled by if

" Everybody proceeded on the understanding that what was meant
was that the minor appeared by her mother as next fiend, So
stzongly docs that appear that in the memorandum of appea,l
by which the mafter has been brought before us, the appella.nt
himgelf desgribes the minor's suit in this:way. No m_)ustme haa
been done, and the reraedy given s undoubtedly rlght. Th.a,t

(1) L L. R, 10 Celo,, 134,
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1885  being so, we think we arve justified in following the course .taken
Ao BUkeE jn the case ahove quoted, and saying that under thoso circum-
FAKIR  tances the objection ought mot to be held fatal to the casc.
Jmsro’ BimL Of course, as in that case, the decrco ought to bo and must be
regarded as o decree, not in favour of the widow in hor own
interest and as guardian of her minor daughter, but as a decree
in favour of her as widow and of her minor daughter suing by her.

The appeal will be dismissed with costs.

Appeal dismissed.

Before Mr, Justice Toltenham and M. Justice Agnew,

1535  ADHIRANI NARAIN KUMARI, RAJ RANI or BURDWAN (Pramrir)
July 22, ¢ RAGHU MOHAPATRO (Deyuspant).®
Civil Procedure Code (dct X1V of 1882), 8, 43—Suit fuor arreurs of Ronl—

Application of the Qivil Procedurs Goda to Suils in Zcvenue Courts— Belin-

quishment of paré of claim.

The plaintiff smed under the provisions of Act X of 1859 to rocovcr
arrears of ront for the yesrs 1287, 1288 and 1289 (1880-1882), alter huving
obtaived & decree for the reat due for the year 1286 (18709 in a suit
instituted after the rent for the year 1289 (1882) had become duu.

Held, that the provisions of s, 43 of ihe Civil Procedure Culo applied, and
that the second suit was consequently bumrrod. Madho Prakash Singh v.
Murli Manohar (1) cited and approved ; Taruok Jhunder Mookerjoov. Punchu
Mohini Debya (2) cited.

THIS was a suit under the provisions of Act X of 1859 for re-
covery of arrears of rent alleged to be due for the yoars 1287, 1288
and 1289 (1880-—~1882). The plaintiff in her plaint alleged that
ghe had obtained a decree against the defendant for rent for the
year 1286 (1879), but that decree was still unso. tisfied. .

The defendant denied that any rent was duc, and further
‘pleaded that the suit' was barred bys. 42 of the Oivil Pracedure
Code, inasmuch as the plaintiff had" sued for rent for the yoar 1286

only on the 9th of June 1882 after the rent for tho year 1287, 1288
‘and 1289 wasduc, and that consequently she must in that sult be
taken to have abandoned her claim to rent for thoso yoars, ’

* Appenl from Appellate Decreo No. 1821 of 1884, ngainst the docree of
B. Gillon, Bsq,-Officiating Judge of Outtack, dated the 12th. of June 1884,

reversing the decres of 4. J. Fragor, Bag, Deptity Collootor of Qubtack, dated
tho 15th of Angust 1888,

(1) L L. R, § ALL, 400, )L L, R., 8 Cule,, 791.



