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o f  the Judges o f  this Court over sinco Act X  o f  1882 camo into 
force. It is also, in m y  opinion, in c o n fo rm ity  with tlio law , and 
is otherwisG unobjectionable. I  tboretoro doclino to iutorforc, iind

I reject the application. , , .
Application rcjncttd,

-I I ............... -  ........................................................................

APPELLATE CIVIL.

Before Mr. Justice Malmood and Mr. Juxlice Duthnt,

NATH MAL DA9 and OTiiURS (DamssDAN'rs) i?. TAJAMMUL IICTSAIH
(ri.AlNTlFP). *

Civil Procedure Code, s.lMi-'Quentioii for Court exccuiing ihc.rce',’~->FhtinUff mbvf 
in a character separate frcTM that i;i whicft, \lecrec was i><mc l ajainHi him— 
Separcete ŝicit not harrcd. _ *
A  Jmlgment'debtor, upon the attachmoni, of corfcain laivl in (.'xcc ûtion of 

dccrces iiaasud against him personally by tlie ricvnnno Court, iiiHlituiDil a Hui6 
for a declacatioti and ostablisUmoiit oriiifrriglit to such laud, not as hirt ovrn pro
perty but as wa]cf,ot which he was mulaiO'tUi or truntco.

WeW that inasmuch as the pliuntiffi w.w not suing in hia own right, ifi 
his capacity as ciintoiUan, trustco, or lUiUiaj'cr o£ tlio m.ikf propfnMy, und he inuat 
thereiioro be t;dc(ia to iilla character aoparuto from that in winch tlu'. docrcCH wt-ro 
passed Jigainst liiai 1)̂  the Ilovouue Court, Iuh .suit whh not barral by Lhi! provisioiis 
of s, 2i4 o£ the Civil Prowduro Code. Alailko PntkuHh Siiiyh v, Mnrli Manohar 
(1) and Shankar Dial v. Amir Haidar (2) roforrcd to.

Tub appellants, in oxeciitiaii of docroos parsed l>y tlio Revoriuo 
Court against the raspoadonia porsoaally, atfcachod oortain land. 
Tho respondont objoctod on the groutul that (ho land \rM not 
liable to attaclimont, as it was roakf nndoy hi.H father’ s will. Tho 
objection was disallowed by the Uovciiuo Ooiu-f.,j>ros(iinably wndcy 
s. 179 o f tlve N .-W . P. Bent Act ( X l l  o f  1681), on the •ll,h o f 
June, 1S8S, Tho present suit for a doclaratiou and e.stHblishnuint 
o f right to tli^ land in question was 8ubsei|u0ntly institutod by tlio 
respondent, not ia h is  own right, but as trussioo o f LIm)
wahf property.

The Court o f first instance (Sabordinafco Jud^e) decroetl tho 
claim on the grotind that tho property was tho subjoct o f wakfj 
and therefore not liable to attachment or .sale in exocution o f a de
cree against the plaintiff porsonalfy.

• Pirst Appeal Ho. 16 of 1884, from a dccroo of Ma.ilvi Kasif AU KliftM Sulj- 
osdiaate Judge o£ Morudabad, dated tho MtU fcjiiptcmbcr, lJS3. '

Ĉ ) 5 All» 406, (2) I, .L# li.j 2 Alit 752* »



Ou appeal to the High Court, it was contended, inUf alia, that 
this being a question arising between the parties to the suit in 
which the origiaal decree was passed, and rehitiiig to the execu
tion of the decree, it should, with reference to s. 244 of the Civil 
Procedure Code, be settled in the execution department, and not 
by a separate suit.

Munshi Eamiman Frasad and Lala Harkishen Das, for the 
appellants.

Mr. Amir-ud-din [indBiihn Baroda Prasad, for the respondent.
Tho Court (M ahm ood  and D uthoit , JJ.) delivered the follow

ing judgm ent:— .
* •

M ahm ood, J.— In the appeal before us, the learned pleader for 
the appellants has laid the greatest stress on the contention that 
the suit was not maintainable* b*  the plaintiff,-as lie was the judg- 
ment-debtor of the decrees in execution whereof the property .was 
attached. For this contention, s. 24i4 o f tlie Civil Proceduro 
Code is relied upo'n, on the ground that the Courts o f Revenue, in 
those matters o f procedure on which the Rent Act is silent, have 
been held by a Pull Bench o f this Court io Madho Prakasli Singh 
V. Murli M anoliar 1) to be governed by the principles o f the Oivil 
Procedure Code.

W o are, however, of opinion that the suit was maintainable. 
The plaintiff in this suit is not suing in his own right, but in liia 
capacity as custodia!^, trustee, or manager of the wakf property, 
and he must therefore be taken to fill a character separate from 
that in which tho decrees were passed againt him by tho Revenuo 
Court. S. 244 of tho Civil Procedure Code does not, there
fore, bar the present suit, and th^ view which 5ye have taken ia 
suppc^'ied by the principle laid in Shankar D ial v. Amir
Baidar (2 ) and in the oases there cited. The legal objection 
therefore has no force.

(The Court proceeded to consider the findings of tho Court of 
fitsfc instance upon tha merits, and, holding that no grounds for*' 
disturbing these fiadiags had been established, dismissed tho 
appeal wifa co^s.)

Appeal dimissed, 
(1) I, L. E., 5 All, 400. (2) I. L. R., 2 All. 752.
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