VOL. XVIL] ALLAHABAD SERIES. 533 .

We allow this appeal, and, setting aside the decree of the Court 1895
below, remand the suit under s, 562 of {ihe Code of Civil Prccedure
to the Court below, to he decided on the merits, It will be compe-
tent for the guardian to apply to the Court for permission to
compromise the suit, and if the Court grants leave, after consider-
ing the question of the interests of the minor, and the parties agree
to the compromise, it will then be the duty of the Court to make a
decree in accordance with s, 375 of the Code of Civil Procedure.
If the suif is tried out, the Court must take speecial care to see that

justice is done to the minor, if she has any title, The costs of this
appeal will abide the event,

KaravaTi
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Appeal decreed and eause remanded.

Before Sir Joha Edge, K¢., Chief Justice, and Ilr, Justice Banerji. 1898
MEWA KUAR (DsFeExDANT) r. BANARSI PRASAD (PrAINTIFE).® May 8.
Civi! Procedure Code, ss. 43, 44— Claim for possessien and for mesnkd profits

arising out of one catse of action—Suit for possession— Subsequent suit for

mesne profits barred. _

Where a plaintiff sned for possession of immovable property upon a forfeiture
and for rent in respect of the said property up to the date of the alleged forfeiture,
and, having obtained a decree, subsequently brought a separate suit for mesne
profits including the period from the date of the forfeiture to the date of the in-
stitution of the former suit. Held that the claim for mesne profita for the period
above mentioned was barred by s. 48 of the Code of Civil Procedure. Zalji Mal
v. Hulasi (1) and Venkoba v. Sudblanna (2), referred to.

Tur facts of this case sufficiently appear from the judgment of
the Court.

a

- Munshi Mudho Prasad for the appellant
Mr. D. N. Banerji and Pandit Sundar Lai for the respondent :

Eoge, C. J., and Baxveri, J —In this suit the plaintiff claimed
mesne profits. Part of the period for which the mesne profits were
claimed was from the 81st of January 1889 to the 23rd of Decem-~

—

. Tinst Appeal No, 63 of 1804, from a decree of ’VIunsh1 Mate Pmsad %ub-
. ordinate Judge of Bareilly, dated the st December 1890, ‘

(1) L L. Ra 3 AlL, 650, (2) 1, L. B, 11 Mad,, 151,
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b&r 1889, The plaintifflgot a decree and the decree gave him
inkerest on the mesne profits at the rate of Rs, 12 per cent. per
annum. The defendant has appealed from that deeree.

The first point taken on behalf of the defendant was as to the
plaintiff’s title, That point is not open to the defendant, She is
hound by the decres in the previous suit, which established against
her the title of the plaintiff to the land in question from the 31st of
Januaiy 1889.

The second point was as to the amount of interest allowed on
the mesne profits, Twelve per cent. per annum 1s a little high,
but not an unreasonable nor an unusual rate of interest in these
provinces, On the question of interest we see no reason for inter-
fering with the discretion of the Court helow.

The nest point raised for the appellant is as to the plaintiff’s
right to claim mesne profits for the period between the 31st of
January 1889 and the 23rd of December 1889. In the previous
suit, which was a suit for e;]ec{‘,ment on a forfeibure, rent was
claimed up to the 31st of January 1889, That was the date on
whieh the forfeiture was alleged to have taken place, the date on
which the plamtﬂf’s right to possession was dispubed, and from
which healleged that this defendant and the other defendant w1ono~.
fully held possession against him, It has heen contended on behalf
of the defendant that the plaintift’s claim for mesne profits between
the 8lst of January 1889 and the 23rd of December 1889 is |
barred by s. 43 of Act No, XIV of* 1882, <In supme of that con-
tention a Full Bench ruling of this ComtmLaly i Mal v, Hulasi (1)—
has been cited., On the other hand, on hehalf of the plaintiff-res.
pondent it is contended that the effect of clause {u) of s. 44 of Act
No. XIV of 1882 is to differentiate the cause of action for the
recovery of land from the cause of action for the recovery of mesne
profits in 1ebpect of that land, and the decision of the Caleutta High -
Comt in "Lulessor Babwi v, Jamki Bibi (2 (2) followmg a T‘ull Bench

(1) L L. B, 3, AlL, 660, (2) I, L, R,, 19 Cale, 615,
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ruling of that Cowrt was relied upon. The wording of s§, 43 and
44 of et No. XIV of 1882 is' not happy and suggests confusicn,
Tn s. 43 the word “ claim *’ is treated as something arising out of
a “cause of action” and as distinet from the term * cause of
action,”” When we come to s, 44 we find that “cause of action”
and “ claim,” ave treated as synonymous., Whether it was intended
by s. 44, which provides a rule of procedure, to enact that a claim
for mesne profits and a claim to vecover the land in respect of which
the mesne profits are claimed, cannot arise out of the same cause of
action, we do not know. It is possible that therc may be a case
in which a party would be entitled to claim recovery of immovable
property and to claim mesne profits in respect of that property in
which the cause of action might not be the same, and it may have
been to provide for such a case as that that clause («) of s, 44 was
inserted in that section. Such a case does not present itself to our
minds. We cannot say that such a case has not arisen. What
the first paragraph of s. 43 enacts, so far as it is necessary to refer
to it, is that— Every suit shall include the whole of the elaim
which the plaintiff is entitled to make in respect of the cause of
> In theformer suib the cause of action in respeet of which
the claim for possession was made was, so far as the present defend-
ant was concerned, the forfeiture entitling the plaintiff to possession
and the wrongful keeping of the plaintiff oub of the possession and
enjoyment of the property. Now what was the cause of action for
the mesne profits claimed from the defendant-appellant? It was
‘stated briefly that, the plaintiff being entitled by reason of the for-
feiture to possession, this defendant wrongtully withheld possession
from the plaintiff and'depyived him of the profits of the land. It
appears to us that there were here not two causes of action, but
one and the same cause of actlon, and that the same cause of action
which supported the plaintiff’s claim for possession in the previous

action.’

suit supports his claim for amesne profits in the present suit, so
far as the period hetween the 3lst of January 1889 and the 23rd
of December 1889 is concerned. The claim for possession and

the claim for mesne profits in respect of the period hetween the
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31st of January and the 23rd of December 1889 were claims
iwhich the plaintiff was in our opinion entitled to make in the
former suit against the defendant in respect of the cause of action
on which he sued in the former suit within the meaning of s. 43,
The previous suit was instituted on the 23rd of December 1889,
Consequently in respect of the cause of action upon which the pre.
sent plaintiff succeeded in obtaining a decree for possession in that
suit he was in that suit entitled, if he had made it, to support his
claim for mesne profits between the date of the wrongful withhold-
ing of possession, namely, the 31st of January 1889, and the date
when he brought that suit, namely, the 238rd of December 1849,
This view is supported by the Full Bench decision of this Court
veferred to abhove, and by a decision of the Madras High Court in

@

Venkoba v. Subbanna (1).

We hold that the plaintiff is, by reason of s, 48 of Act No. XIV
of 1862 and the previous snit, disentitled to claim mesne profits
between the 31st of January 1889 and the 23rd of Decémber 1889
in this sait. As the parties cannot agree as to the amount of
mesne profits to be dedusted from the decree of the Court helow
as the result of our judgment, 'we remand this case to the Court
below under the provisions of s, 566 of the Code of Civil Procedure
to find what are the mesne profits to which the plaintiff is entitled
after excluding the mesne profits for the period between the 3lst
of January 1889 and the 23rd of December 1889. Ten days will be

‘allowed for filing objections on the return to our order. The Court

below may take such further evidence as may be necessary.

Cause remanded,

(1) L. L. B, 11 Mad,, 151.



