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We g.How this appeal̂  and, setting aside the deei’ee of the Com't 
below, remaud tlie'suit under s, 062 of the Code of Civil Procedure 
to the Co art below, to be decided on the merils. It will be compe­
tent for the guardian to apply to the Court for permission to 
compromise the suit, and if the Court grants leave, after consider­
ing tlie question of the interests of the minor, and the parties agree 
to the compromise, it will then be the duty of the Court to make a 
decree in accordance with s. 375 of the Code of Civil Procedure. 
I f  the suit is tried out, the Court must take special care to see that 
justice is done to the minor, if she has any title. The costs of this 
appeal will abide the event.

Ajjpeal decreed and em u remanded.

Before Sir John 'Edge, Kt., Chief Justice, and Mr. Justice Banerji.

MEWA KUAR (Deiendani) u. BANAESI PRASAD (Plai '̂tipb) *

Civil Proce(\itre Code, 9s. 43, M — fnr possession and fo r  ■mesn'e profits 
arising out of one cause of aclion~Suit for possession,— Suise^ueni suit for 
mesne profits harred.

Where a plaintiff sued for possession of iimnovaMs property upon a fovfeitm’e 
and for rent in respect of the said property up to the date of t\ie alleged forfeitare, 
and, having ohtahied a decree, subsequently brought a separate suit for mesne 
profits including the period from the date of the forfeiture to tlip. date of the in­
stitution of the former suit. Reid that the claim for naesne profits for the period 
above mentioned was barred by s. 43 of the Code of Civil Procedure. Zalji Mai 
V. Mulasi (.1) and Vetihola v. Sttlhanna (2), referred to.

The facts of this case fufficientlj appear from the judgment of 
the Court.

, Munshx M uaIK o PrasacVio\i the appellant.
Mr. D, iV. Banerji and Pandit BmicUw Lai for the respondent. ■

Edgh, C. J., and Banbew, J.— In this suit the jjlaintiff ciaimed- 
mesne profits. Part of the period for which the mes7ie projEits were 
claimed was from the 31st of January 1889 to tlie 23ud o£ Decern.-

* Mrst Appeal No. 63 of 189i, from a decree of MunsM Mata Prs^ad, Sub­
ordinate Judĝ e of Bareilly, dated the lat December 1890.
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b§T 1889, The plaintiffijgot a decree and the decree gave him 
interest ou the Qnesne profits at the rate of Rs, 12 per cent, per 
aniuim. The defendant has appealed from that decree.

Tlie first point taken on behalf of the defendant was as to the 
plaintiffî s title. That poiat is not open to the defendant. She is 
bound by the decree in the previous siiit̂  which established ag'ainst 
her the title of the plaintiff to the land in (question from, the Slst of 
January 1889.

The second point was as to the amount of interest allowed ou 
the mesne profits. Twelve per cent, per annum is a little high  ̂
but not an unreasonable nor an nnnsual rate of interest in these 
provinces. On the question of interest we see no reason for inter­
fering with the discretion of the Court below.

The nest point raised for the appellant is as to the plaiutiff^s 
right to claim ones7ie profits for the period between the 31st of 
January 1889 and the 23rd of December 1889. lu  the previous 
suit, wbich was a suit for ejectment on a forfeiture, rent was 
claimed up to the 31st of January 1889. That was the date on 
which the forfeitui'e was alleged to have taken place, the date on 
which the plaintiS^s right to possession was disputed, and from 
which healleg-ed that this defendant and the other defendant wronp’- 
fully held possession against him. It has been contended on behalf 
of the defendant that the plaintiff’s claim for masne profits between 
the 31st of January 1889 and the 23rd of December 1889 is 
barred by s. 4j3 of Act No. X IV  of’ 1882. 'In  support of that con­
tention a Pull Bench ruling of this Court—Lalji Mai v. Ilulasi (1)-— 
has been cited. On the other hand, on beW f of the plainti:ffi'res- 
pondent it is contended that the effect of clause (a) of s. 4>4i of Act 
No, X IV  of 1883 is to differentiate the cause of action for the 
recovery of laud from the cause of action for the recovery of mesne 
profits in respect of that land, and the decision of the Calcutta High 
Court in Lalessor Bahui v. Janhi Bihi (2) following* a Full Bench

(1)  L  L . R ., 3, A l l ,  G60. (2) I .  L . R ., 19 C a k ., 615,
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ruling o£ tiiat Coui't was relied upon. Tiie wording of ss. 43 and
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44 o£ Act No. X IV  of 1882 is not happy and sugg’ests eonfusica. Mewa Kfae 
In s. 4;3 the word “  claim is treated as something arising out of 
a “  cause of action ”  and as distinct; from the term cause of 
action/"’ When we come to s, 44 we find that cause of action ”  
and “  claini, '̂’ are treated as synonymous. Whether it) was intended 
by s, which provides a rule of procedure, fco enact that a claim 
for mesne profits and a claim to recover the land in respect of which, 

the mesne profits are claimed, cannot arise out of the same cause of 
action, we do not know. It is possible that there may be a case 
in which a party would be entitled to claim recovery of immovable 
property and to claim mesne profits in respect of that property in 
which the cause of action might not be the samê  and it may have 
been to provide for such a case as that that clause («) of s. 44 was 
inserted in that sectioa. Such a case does not present itself to our 
minds. We cannot say that such a case has not arisen. What 
the first paragraph o£ s. 43 enacts, so far as it is neeessai'y to refer 
to itj is that— “  Every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect of the cause of 
action.̂  ̂ In the former suit the cause of action in respect of which 
the claim for possession was made waŝ  so far as the present defend­
ant was eoneernedj the forfeiture entitling the plaintii  ̂ to possession 
and^the wrongful keeping of the plaintiff out of the possession and 
enjoyment of the property. Now what was the cause of action for 
the mesne profits claimed from the defendant-appellant ? It was 
stated briefly that̂  the plaintiff being entitled by reason of the for­
feiture to possession, this defendant wrongfully withheld possession 
from the plaintiff and*dep^ived him of the profits of the land. It 
appears to us that tl\ere were here not two causes of action, but 
one and the same cause of action, and that the same cause of action 
which supported the plaintiff’s claim for possession in the previous 
suit supports his claim for mesne profits in the present suit, so 
far as the pariod between the 31st of January 1889 and the 23rd 
of December 1889 is concerned. The claim for possession and 
the claim for mesne profits in respect of the period between the
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31st of January aud thê  23rd of December 1889 were claims 
\vlncli the plainti^ was in our opinion entitled to make  ̂ in the 
former suit against the defendant in respect of the cause of action 
on which he sued in the former suit within the meaning of s. 43. 
The previous suit was instituted on the 23rd of December 1889, 
Consequently in respect of the cause of action upon whicli the pre­
sent plainti:^ succeeded in obtaining a decree for possession in that 
suit he was in that suit entitled  ̂ if he had made it̂  to support his 
claim for mesne profits between the date of the wrongful withhold­
ing of possession, namely  ̂ the 31st of January 1889  ̂ and the date 
when he brought that suit, namely, the 23rd of December 1889, 
This T;iew is supported by the Full Bench decision of tliis Court 
referred to above, and by a decision of the Madras High Court in 
Venkoha y. Suhhanna (1).

W e hold that the plaintiff is, by reason of s. 43 of Act No. X IV  
of 1882 and the previous suit, disentitled to claim mesne profits 
between the 31st of January 1889 and the 23rd of December 1889 
in this suit. As the parties cannot agree as to the amount of 
mesne profits to be deducted from the decree of the Court below 
as the result of our judgment^ we remand this case to the Court 
below under the provisions of s. 566 of the Code of Civil Procedure 
to find what ai'e the mesne profits to which the plaintiff is entitled 
after excluding the mesne profits for the period between the 31st 
of January 1889 and the 23rd of December 1889. Ten days will be 
allowed for filing objections on the return to our order. The Court 
below may take such further evidence as may be necessary.

Cause remanded.

(1) I. L. E., 11 Mad., 151.


