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time I see no reason for varying that part of the order which 1895
appomtq Ganga Bishan to be the guardian of the person of the ~ ymipsy
minor. That portion of the order of the lower Court will stand. Slf‘iﬁ
As appellants have partly succeeded and partly failed, T make no gmm
SHAN.
order as to costs, : e
? Order modified.
Before Sir John Bdge, Kt., Chief Justice, and M. Justice Ba Hnery i, 1895
KALAVATI (Poarntirr) o, CHEDI LAL Axp 0THERS (DEFENDANTS), ¥ ____f{“y 2.

Civil Procedure Code, s, $62—Minor— Oircumstances necessary to make o com-
promise by & guardian or next friend on bekalf of o minor binding on tle
mERG?.

In order to make an agreement or compromise to which s, 462 of the Code of
(4vil Procedure applies a lawful agreement or compromise, it is necessary that the
next friend or guardian should ask the Court to consider the proposed terms of the
agreement or compromise, and before making the agreement or entering into tle
compromise shoold obtain permission from the Court to enter into the agreewsent
or compromise proposed. The Court should record the fact that such application
was made to it; that the terms of the proposed agresment or compromise were
considered by the Court ; and that, baving regard to the interests of the minow, the
Qourt granted leave to the making of the agreement or compromise.

From the mere fack that the Court passed the decree in accordance with the
compromise it connob be inferred that any of those steps proliminary and necessary
to the making of the decree have been taken by the Court,

Tuk facts of this case sufficiently appear from the judgment of
the Court,

Mr. D. N. Banerji, Munshi Ram Prased and Babu Durga
Charan Banerjt for the appellant.

Babu Jogindro Nath Chaudhri for the respondents,

Epge, C. J., and Baneryz, J.—This is an appeal from the
decree of the Subordinate Judge of Aligarh, The plaintiff, who is
2 minor, is, through her guardian, the appellant, The respondents
* ape defendants in the suib. The partiss, after the suit had been insti-
tuted, agreed to a compromise, They filed the compromise in the‘
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% First Appeal No, 126 of 1894, from a deerce of Babu Ganga Saran, Subordis
nate Judge of Aligarh, dated the 28th February 1894.
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Cpurt, and the compromise Laving been verified, the Subgrdinate
Judge made a decre2 in the terms of compromise and thus disyosed
of the suit. It is no doubt the duty of the Court under s, 375 of
the Code of Civil Procedure to pass a decree in accordance with any
lawful compromise which may be made by the parties, so far as
that compromise relates to the suit. Bub in order to see what a
lawful compromise is, where a minor is concerned, we must turn to
s, 462 of that Code. Thatsection was enacted for the protection of
minors, and it positively forbids any next friend or guardian for a
suit from entering into any agreemeut or compromise on behalf of
a minor in reference to a suit in which suceh friend or guardian acts
as such friend or gnardian without the leave of the Court. The
section would be entirely inoperative to afford any proteetion for
minots in such cases if it meant that the Court wus not to exercise,
and was not bound to exercise, a judicial discretion as to the pro-
prieby, in the intevests of the minor, of the agreement or compro-
mise. In order to make an agreement or compromise to whichs. 462
applies a lawful agreement or compromise, it is necessary that the
next friend or guardian should ask the Court to econsider the- pro-
posed terms of the agreement or compromise, and before making
the agreement or entering into the compromise should obtain per-
mission from the Court to enter into the agreement or conmpromise
proposed. IFurther, the Court should record the fact that nsuch
applieation was made to it ; that the tetms of the proposed agree-
ment or compromise were considered hy the Court ; and that having

sgard Lo the interests of the mmor, the Court granted leave to the
making of the agreement or compromise. From the mere fact that
the Court passed the decree in accordance with the compromise, it
cannot be inferred that any of those steps pfeliminary and necessary
to the making of the decree had been taken by the Court, Indeed,
looking at the proceedings in this case and the orders passed, it ig
obvious that the Court never considered the question as to whether
the compromise was a proper one in the interests of the minor, and

 the only foint to which the Court directed its attention was the

acknowledgment by the parties that the agreement had Leen made,
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We allow this appeal, and, setting aside the decree of the Court 1895
below, remand the suit under s, 562 of {ihe Code of Civil Prccedure
to the Court below, to he decided on the merits, It will be compe-
tent for the guardian to apply to the Court for permission to
compromise the suit, and if the Court grants leave, after consider-
ing the question of the interests of the minor, and the parties agree
to the compromise, it will then be the duty of the Court to make a
decree in accordance with s, 375 of the Code of Civil Procedure.
If the suif is tried out, the Court must take speecial care to see that

justice is done to the minor, if she has any title, The costs of this
appeal will abide the event,

KaravaTi

U
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Appeal decreed and eause remanded.

Before Sir Joha Edge, K¢., Chief Justice, and Ilr, Justice Banerji. 1898
MEWA KUAR (DsFeExDANT) r. BANARSI PRASAD (PrAINTIFE).® May 8.
Civi! Procedure Code, ss. 43, 44— Claim for possessien and for mesnkd profits

arising out of one catse of action—Suit for possession— Subsequent suit for

mesne profits barred. _

Where a plaintiff sned for possession of immovable property upon a forfeiture
and for rent in respect of the said property up to the date of the alleged forfeiture,
and, having obtained a decree, subsequently brought a separate suit for mesne
profits including the period from the date of the forfeiture to the date of the in-
stitution of the former suit. Held that the claim for mesne profita for the period
above mentioned was barred by s. 48 of the Code of Civil Procedure. Zalji Mal
v. Hulasi (1) and Venkoba v. Sudblanna (2), referred to.

Tur facts of this case sufficiently appear from the judgment of
the Court.

a

- Munshi Mudho Prasad for the appellant
Mr. D. N. Banerji and Pandit Sundar Lai for the respondent :

Eoge, C. J., and Baxveri, J —In this suit the plaintiff claimed
mesne profits. Part of the period for which the mesne profits were
claimed was from the 81st of January 1889 to the 23rd of Decem-~

—

. Tinst Appeal No, 63 of 1804, from a decree of ’VIunsh1 Mate Pmsad %ub-
. ordinate Judge of Bareilly, dated the st December 1890, ‘

(1) L L. Ra 3 AlL, 650, (2) 1, L. B, 11 Mad,, 151,



